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AGENDA 
 

13th Meeting, 2019 (Session 5) 
 

Tuesday 30 April 2019 
 
The Committee will meet at 9.30 am in the Robert Burns Room (CR1). 
 
1. Subordinate legislation: The Committee will take evidence on the Carbon 

Accounting Scheme (Scotland) Amendment Regulations 2019 from— 
 

Dr Tom Russon, Legislation Team Leader, Decarbonisation Division, and 
Andrew Mortimer, Statistician, Office of the Chief Economic Adviser, 
Scottish Government. 
 

2. Subordinate legislation: The Committee will consider the following negative 
instruments— 

 
The Carbon Accounting Scheme (Scotland) Amendment Regulations 
2019; and  
The Loch Carron Marine Conservation Order 2019. 
 

3. EU exit and the environment: The Committee will take evidence from— 
 

Professor Colin Reid, University of Dundee; 
 

and then from— 
 

Roseanna Cunningham, Cabinet Secretary for Environment, Climate 
Change and Land Reform; 
 
Michael Russell, Cabinet Secretary for Government Business and 
Constitutional Relations; 
 
Katriona Carmichael, Deputy Director, Environment and Land Use 
Strategy, Don McGillivray, Deputy Director, Environmental Quality and 
Circular Economy, and Gill Glass, Head of UK Frameworks Unit, Scottish 
Government. 
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proposal by the Scottish Government to consent to the UK Government 
legislating using the powers under the Act in relation to the following UK 
statutory instrument proposals— 

 
The Environment (Legislative Functions from Directives) (EU Exit) 
Regulations 2019; and  
The REACH etc (Amendment etc) (EU Exit) (No. 2) Regulations 2019. 
 

5. EU exit and the environment (in private): The Committee will review the 
evidence taken earlier in the meeting. 
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Environment, Climate Change and Land Reform Committee 
 

13th Meeting, 2019 (Session 5), Tuesday, 30 April 2019 
 

Subordinate legislation 
 

SSI 2019/101: The Loch Carron Marine Conservation Order 2019 
 

Type of Instrument:  Negative 
 
Laid Date:    22 March 2019 
 
Meeting Date:   30 April 2019 
 
Minister to attend meeting: No 
 
Motion for annulment lodged: No 
 
Drawn to the Parliament’s attention by the Delegated Powers and Law Reform 
Committee?    No 
 
Reporting deadline:  13 May 2019 
 
Recommendation 
 
1. The Committee is invited to consider any issues it may wish to raise on this SSI. 
 
Purpose 
 
2. The purpose of the Order is to prohibit the deployment and use of certain fishing 
gears in the Loch Carron Marine Protected Area (“MPA”). The Loch Carron MPA has 
been designated to recover the flame shell beds to a favourable condition and maintain 
maerl beds in a favourable condition. 
 
3. The SSI is being laid before the Scottish Parliament under section 165(4) of the 
Marine (Scotland) Act 2010.  The negative instrument is subject to annulment within 40 
days of it being laid. 
 
Policy Background 

 
4. It was reported on 23 April 2017 that the Loch Carron flame shell beds had been 
damaged by a scallop dredger. Flame shell beds are a Priority Marine Feature and are, 
therefore, given general protection by Scotland’s Marine Plan. To facilitate recovery of 
the damaged flame shell beds, Loch Carron was designated as an urgent Marine 
Protection Area (“MPA”) in May 2017. 
 
5. Following this, further survey work was undertaken to accurately map the full 
extent of the flame shell beds of Loch Carron. This led to the conclusion that the flame 
shell beds of Loch Carron are probably the largest in the world with good recovery 
prospects. Alongside this, good quality maerl beds were surveyed and considered to 
merit inclusion as a protected feature of the MPA. 

 

http://www.legislation.gov.uk/ssi/2019/101/contents/made
http://www.legislation.gov.uk/ssi/2019/101/pdfs/ssi_20190101_en.pdf
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6. Following public consultation, Scottish Ministers determined that Loch Carron 
merits designation as a permanent MPA to protect both flame shell beds and maerl beds. 
To further the conservation objectives of the permanent MPA, this Order has been made 
to prohibit the deployment and use of bottom towed fishing gears. Both flame shell beds 
and maerl beds are highly vulnerable to damage from such fishing gears which means 
the Order is considered necessary to ensure that the permanent MPA can achieve its 
conservation objectives. 

 
7. Scottish Minsters have determined that Loch Carron merits designation as a 
permanent MPA to protect both flame shell beds and maerl beds. The Permanent MPA 
takes effect at the same time as the Order as it provides the boundary of the sites and 
therefore defines the spatial extent of the measures. 

 
8. A copy of the Scottish Government’s Policy Note is included in Annexe A. 

 
9. A copy of the Scottish Government’s Partial Business and Regulatory Impact 
Assessment is included in Annexe B. 
 
Delegated Powers and Law Reform Committee (DPLRC) 

 
10. At its meeting on 2 April 2019, the DPLRC considered the instrument and did not 

draw the attention of Parliament to it. 
 

Procedure for Negative Instruments 
 
11. Negative instruments are instruments that are “subject to annulment” by resolution of 

the Parliament for a period of 40 days after they are laid. All negative instruments are 
considered by the Delegated Powers and Law Reform Committee (on various 
technical grounds) and by the relevant lead committee (on policy grounds). Under 
Rule 10.4, any member (whether or not a member of the lead committee) may, within 
the 40-day period, lodge a motion for consideration by the lead committee 
recommending annulment of the instrument. If the motion is agreed to, the 
Parliamentary Bureau must then lodge a motion to annul the instrument for 
consideration by the Parliament. 
 

12. If that is also agreed to, Scottish Ministers must revoke the instrument. Each negative 
instrument appears on a committee agenda at the first opportunity after the Delegated 
Powers and Law Reform Committee has reported on it. This means that, if questions 
are asked or concerns raised, consideration of the instrument can usually be 
continued to a later meeting to allow correspondence to be entered into or a Minister 
or officials invited to give evidence. In other cases, the Committee may be content 
simply to note the instrument and agree to make no recommendation on it. 

 
Clerks 
Environment, Climate Change and Land Reform Committee 

https://digitalpublications.parliament.scot/Committees/Report/DPLR/2019/4/2/Subordinate-legislation-considered-by-the-Committee-on-2-April-2019#Introduction
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POLICY NOTE 
 

THE LOCH CARRON MARINE CONSERVATION ORDER 2019 
SSI 2019/101 

 
1. The Loch Carron Marine Conservation Order 2019 (“the Order”) is made by the 
Scottish Ministers in exercise of the powers conferred by sections 85(1)(a), (2) and (4), 
86(1) and (3) and 88(1), (2) and (6) of the Marine (Scotland) Act 2010 (“the 2010 Act”) 
and all other powers enabling them to do so. 
 
Policy Objectives 
 
2. The purpose of the Order is to prohibit the deployment and use of certain fishing gears 
in the Loch Carron Marine Protected Area (“MPA”). The Loch Carron MPA has been 
designated to recover the flame shell beds to a favourable condition and maintain maerl 
beds in a favourable condition. 
 
Policy Background 
 
3. It was reported on 23 April 2017 that the Loch Carron flame shell beds had been 
damaged by a scallop dredger. Flame shell beds are a Priority Marine Feature and are, 
therefore, given general protection by Scotland’s National Marine Plan. According to 
section 3 of the 2010 Act, Scottish Ministers must act in a way best calculated to further 
the achievement of sustainable development, including the improvement of the health of 
the Scottish Marine Area, when exercising any function that affects that area under the 
Act. In 2017, having identified the damaged flame shell beds in Loch Carron, Scottish 
Ministers determined that there was a need to act in a way that helped recovery, and 
therefore improve the health of our seas. 
 
4. At the time of the incident, Loch Carron was not an MPA. However, in order to 
facilitate recovery of the damaged flame shell beds, it was designated as an urgent MPA 
(“the Urgent MPA”) on 19 May 2017. Pursuant to section 77(1) of the 2010 Act, a MPA 
made on an urgent basis can only last for two years. 
 
5. At the same time as Loch Carron was designated as an Urgent MPA in May 2017, the 
Loch Carron Urgent Marine Conservation Order 2017 was implemented. That Order was 
later revoked and replaced by the Loch Carron Urgent Marine Conservation (No. 2) 
Order 2017 (“the Urgent MCO”). This was done in order to correct an error in the 
boundary definition of the Urgent MPA. 
 
6. Following this, further survey work was undertaken to accurately map the full extent of 
the flame shell beds of Loch Carron. This led to the conclusion that the flame shell beds 
of Loch Carron are probably the largest in the world with good recovery prospects. 
Alongside this, good quality maerl beds were surveyed and considered to merit inclusion 
as a protected feature of the MPA. 
 
7. Pursuant to section 88(2) of the 2010 Act, a marine conservation order (“MCO”) made 
on an urgent basis can only last for one year. However, the Scottish Ministers may 
extend such an order for a further year by making a continuation order in accordance 
with section 88(6)-(7) of the 2010 Act. If making a continuation order, the Scottish 
Ministers must have published notice of their proposal to make a permanent MCO. On 
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this basis, the Scottish Ministers extended the Urgent MCO for a further year pursuant to 
the Loch Carron Urgent Marine Conservation (No. 2) Order 2017 (Urgent Continuation) 
Order 2018 (“the Continuation Order”) and published notice of their proposal to make a 
permanent MCO for Loch Carron. At the same time, the Scottish Ministers also published 
notice of their proposal to make a permanent MPA for Loch Carron. 
 
8. Following this public consultation (as described further below), Scottish Minsters have 
determined that Loch Carron merits designation as a permanent MPA to protect both 
flame shell beds and maerl beds. To further the conservation objectives of the permanent 
MPA, the Order has been made to prohibit the deployment and use of bottom towed 
fishing gears. Both flame shell beds and maerl beds are highly vulnerable to damage 
from such fishing gears which means the Order is considered necessary to ensure that 
the permanent MPA can achieve its conservation objectives. 
 
9. MPAs are designated using Ministerial Orders. The Loch Carron Designation Order 
2019 (“the Permanent MPA”) can be found at: 
www2.gov.scot/Topics/marine/marineenvironment/mpanetwork/developing/CarronCO201
9. The Permanent MPA takes effect at the same time as the Order as it provides the 
boundary of the sites and therefore defines the spatial extent of the measures. The Order 
and the Permanent MPA have been timed to take effect seamlessly upon the expiry of 
the Urgent MCO, the Continuation Order and the Urgent MPA. 
 
Consultation 
 
10. A public consultation on the case for making the Permanent MPA took place between 
20 March 2018 and 13 June 2018. At the same time, a draft of the Order was made 
available, and sent to all parties who have previous expressed interest in MPAs and their 
management. In addition it was sent to representatives of the fishing industry in 
accordance with section 87 of the 2010 Act. During the public consultation, two 
consultation events took place. One was held in Loch Carron on 22 May 2018, and the 
other was held in Plockton on 23 May 2018. 
 
11. A total of 156 responses were received to the consultation, with 151 in support of and 
only two opposed to the Permanent MPA being designated and the Order being 
implemented. Those supporting the designation included individuals, fishermen, utility 
provider, NGOs, local community groups and the tourism industry. All those in favour 
also noted their support for the scientific evidence, which justifies the case for 
designation. 
 
12. Following consultation, the area of Plockton Harbour was removed from the site 
boundaries of the Permanent MPA. This decision was made in response to consultation 
responses and after a review of the survey data, which showed that there is no historical 
nor current evidence that the area of the harbour supports the flame shell or maerl 
habitats. The full consultation report has been published at: 
www2.gov.scot/Topics/marine/marineenvironment/mpanetwork/developing/CarronCO201
9. 
 
 
 
 
 

../../AppData/Local/Microsoft/Windows/INetCache/Content.Outlook/SL9EKN2C/www2.gov.scot/Topics/marine/marineenvironment/mpanetwork/developing/CarronCO2019
../../AppData/Local/Microsoft/Windows/INetCache/Content.Outlook/SL9EKN2C/www2.gov.scot/Topics/marine/marineenvironment/mpanetwork/developing/CarronCO2019
../../AppData/Local/Microsoft/Windows/INetCache/Content.Outlook/SL9EKN2C/www2.gov.scot/Topics/marine/marineenvironment/mpanetwork/developing/CarronCO2019
../../AppData/Local/Microsoft/Windows/INetCache/Content.Outlook/SL9EKN2C/www2.gov.scot/Topics/marine/marineenvironment/mpanetwork/developing/CarronCO2019
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Impact Assessments 
 
13. A Business and Regulatory Impact Assessment (“BRIA”) has been carried out for the 
Order and has been provided as a separate document. No evidence was received 
through the consultation that result in significant change to the BRIA. The introduction of 
management measures will not directly limit the number or range of suppliers in the 
aquaculture or recreational boating and tourism sectors, although additional assessment 
to support future planning applications could raise the costs for existing suppliers. 
Tourism may benefit from the designation of the MPA directly and indirectly as a result of 
benefits to water sports activities such as recreational angling. 
 
14. The results presented in the BRIA represent a worst case scenario. In reality vessels 
are likely to react to any management measures in place in order to maintain profitability 
(i.e. by changing target species/gear type). It is important to note that fishing activity in 
the area may be linked to other economic activity, including tourism, and that such 
diversification is important for local economies. An equality assessment was not required. 
 
Scottish Government 
Marine Scotland Directorate 
20 March 2019 
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Partial Business and Regulatory Impact Assessment 

Title of Proposal 

Loch Carron – Designation of a Marine Protected Area (MPA) and Introduction of a 
Marine Conservation Order (MCO) - Socio-Economic Analysis 

Purpose and intended effect 
Background 

The Scottish Government is committed to a clean, healthy, safe, productive and 
biologically diverse marine and coastal environment that meets the long-term needs of 
people and nature. In order to meet this commitment our seas must be managed in a 
sustainable manner by balancing the competing demands on marine resources with 
appropriate conservation measures. Biological and geological diversity must be 
protected to ensure our future marine ecosystem is capable of providing the economic 
and social benefits it yields today. 

Marine Protected Areas (MPAs) in coastal waters are designated under the Marine 
(Scotland) Act 2010. The Loch Carron MPA was designated on an urgent basis in 
2017, along with an urgent MCO. This action was taken following damage to a flame 
shell bed to enable recovery to take place.  However, both the urgent MPA and MCO 
are time limited to a maximum of two years, and will end in 2019. 

Proposal 

The Scottish Government proposes to make Loch Carron an MPA without time 
limitation from 2019. Having now assessed the location against the MPA selection 
guidelines it has been determined that it should have two protected features – flame 
shell beds and maerl beds. 

Alongside this, the Scottish Government proposes to implement an MCO to further the 
conservation objectives of the MPA by regulating fishing activities. For other industries 
the relevant public authority must only give consent where it can be demonstrated that 
the activity will not hinder the achievement of the conservation objectives. 

Protected features and conservation objectives – Loch Carron MPA 

The Loch Carron MPA proposal is situated on the west coast of Scotland and is 
notable for biogenic reefs that occur in shallow water around its periphery. There are 
two broad conservation objectives for the creation of a Scottish network of MPAs: 
either to conserve features in their current state, or to afford them protection to enable 
recovery to a state in which they remain healthy and productive. For the proposed 
Loch Carron site the conservation objective for all features is to conserve and recover 
the damaged flame shell beds. 

 

Feature Conservation objective 

Flame shell beds Recover 

Maerl beds Conserve 
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Objective 

The purpose of Nature Conservation MPAs is to safeguard nationally important 
species, habitats and geology across Scotland’s marine environment. MPAs have 
been designed to complement existing site-based measures. The intention is to 
manage MPAs under the sustainable use principle. 

The purpose of the MPA network is to safeguard important species, habitats and 
geology across Scotland’s marine environment. Maintaining or improving biological 
diversity by having an ecologically coherent MPA network meets a range of obligations 
such as: 

• the Marine (Scotland) Act 2010 

• the Marine and Coastal Access Act 2009 

• the Convention on Biological Diversity 

• the World Summit on Sustainable Development 

• the OSPAR convention 

• the EU Marine Strategy Framework, Wild Birds, and Habitats Directive 

Designation of MPAs is based primarily on scientific evidence, and search features 
were used to underpin the selection of MPA locations. The Loch Carron site has been 
identified for designation as an MPA due to the confirmed presence of biodiversity 
features detailed above. The proposed management measures are also based on this 
scientific evidence base combined with fishing activity data. 

Evidence in this BRIA is drawn from the work of statutory nature conservation body 
SNH and consultants ABPmer and eftec, who have provided evidence on 
socioeconomic impacts of management measures for previous MPA designations and 
management measures. This has been updated as required. It brings together the 
science-led arguments for management and the projected potential social and 
economic consequences of such action. This BRIA examines the socio-economic 
effects of designating the Loch Carron MPA and introducing management measures. 
The appraisal period for assessing the socioeconomic impacts covers the 20 year 
period from 2019 to 2038, although benefits will be delivered for longer if effective 
management measures remain in force. As with any socio-economic assessment 
related to environmental designations, the findings should be considered as estimates. 
Where uncertainty exists, such as for fisheries, are deliberately presented as worst-
case scenarios to build in necessary caution. 

Rationale for Government intervention 

Scotland’s marine environment provides: food; energy sources (wind, wave and tidal 
power, minerals and fossil fuels); routes and harbours for shipping; tourism and 
recreational opportunities; and sites of cultural and historical interest. Scotland’s seas 
contain important distinctive habitats and support a diverse range of species that 
require protection in order to be conserved or for recovery to be facilitated. There are a 
number of market failures evident in the ways in which the marine environment is 
utilised. These relate to: 

• Public goods: A number of the benefits of the marine environment such as the 
non-use value of biological diversity have ‘public good’ characteristics (no-one 
can be excluded from enjoying the benefits (non-excludability), and enjoyment 
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of the benefits they provide by one person does not diminish the benefits that 
are available to others (non-rivalry)). These characteristics of the benefits  from 
the marine environment mean that private individuals do not have an incentive 
to voluntarily ensure the continued flow of these goods, which can lead to their 
under-provision. 

• Negative and positive externalities: externalities occur when actions of marine 
users affect other parties positively or negatively, but this is not reflected in 
market prices. In many cases, the market does not account fully for the value of 
benefits and costs of the activities of marine users. In the case of negative 
externalities (positive externalities) this can lead to more damage (less benefits) 
occurring from economic activity than would occur if the full cost (benefits) of 
economic activity was accounted for. For example, for marine harvestable 
goods that are traded, such as wild fish, market prices often do not reflect the 
potential damage caused to the environment by that exploitation. 

Due to the competing demands placed upon Scotland’s marine resources, market 
failures related to public goods provision and externalities will lead to insufficient 
protection of the marine environment if left to the market. This provides rationale for 
government to intervene to protect the marine environment. 

Consultation 

A public consultation ran from 20 March 2018 to 13 June 2018 and included two local 
information events. Feedback from the events and formal consultation responses 
helped finalise the management measures which this assessment is based on. The 
Marine Protected Area Order and Marine Conservation Order were both consulted on 
during this timeframe. 

Option 1: Do nothing 

Option 1 is the ‘Do nothing’ option; this is the baseline scenario. Under this option, the 
urgent designation and management measures will remain in place for two years to 
2019, after which they will end. There will be no management measures implemented, 
and use of mobile gear could resume, which threatens the conservation and recovery 
of the features identified above. 

Option 2: Designate site as a Nature Conservation Marine Protected Area and 
Introduction of a Marine Conservation Order (MCO) 

Under this option, Loch Carron would be designated an MPA and new management 
measures would be introduced in 2019 when the urgent designation ends. This would 
continue the conservation and recovery of the features identified above, and contribute 
to the wider Scottish, UK, and OSPAR marine protected area networks. The 
introduction of management measures at Loch Carron would ensure that commercial 
use of the marine environment in the area could not hinder the achievement of the 
conservation objectives, in particular enabling recovery of the flame shell bed and 
conserve maerl beds, which would contribute to improving the biological diversity in 
Scotland’s seas. 
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Sectors and groups affected 

The following sectors have been identified as having some activity (or possibly present 
in the future) within the Loch Carron MPA and are potentially affected by the 
designation and the proposed management measures: 

• Aquaculture (Finfish) 

• Commercial fisheries 

• Recreational boating and tourism 

• Public sector 

While the above sectors are all potentially operational within the proposed MPA site, 
not all will be impacted by designation and management measures. 

Activities occurring within the MPA which do not affect the protected features are 
outfall from sewage treatment works at Port Luinge, ports and harbours, commercial 
shipping, and sailing/boating areas. There are also some inactive finfish and shellfish 
aquaculture sites within the MPA. 

Affected sectors may be impacted to a greater or lesser degree by designation and 
management measures depending on which scenario is pursued and which 
management option is preferred. 

Benefits 

Option 1: Do nothing 

Under this option, the urgent Loch Carron MPA designation and MCO will end. Fishing 
activity using mobile gear could resume and other marine use activities that threaten 
the conservation objectives for the area and recovery of the flame shell beds would 
continue. The damaged flame shell beds would not have recovered in two years to 
2019, and there would be risk to further damage and decline in status. Under the do 
nothing scenario, the benefits sought and long term objectives for Loch Carron would 
not be delivered. 

Option 2: Designate site as a Nature Conservation Marine Protected Area (MPA) 
and implement a Marine Conservation Order (MCO) 

MPA designation and introduction of an MCO and associated management measures 
will help to conserve the range of biodiversity in Loch Carron and for Scotland as a 
whole, and will contribute to establishing an ecologically coherent network of marine 
protected areas. In the absence of management measures, there would be areas of 
Scotland’s marine environment that would continue to be unprotected. This would be 
contrary to the legal duty to protect designated marine protected areas. 

Appropriate management measures will reduce the risk that the extent, population, 
structure, natural environmental quality and processes of features protected will 
decrease or degrade over time. The risk that the features will be adversely affected by 
human activities is greater if not protected by management measures. In addition, 
beyond a certain point of degradation, changes to ecosystems may become 
irreversible, resulting in a significant societal cost.  



 
 

ECCLR/S5/19/13/1 
Annexe B 

 

10  

Avoiding such a reduction in ecosystem services is a key benefit of introducing 
management measures in Loch Carron. 

Contribution to an Ecologically Coherent MPA network 

Scotland's seas support a huge diversity of marine life and habitats, with around 6,500 
species of plants and animals, with plenty more to be found in the undiscovered deeps 
of the north and west of Scotland. Our seas account for 61% of UK waters and remain 
at the forefront of our food and energy needs, through fishing, aquaculture, oil and gas, 
and new industries such as renewables, as well as recreation activities and 
ecotourism. It is likely that an MPA network will demonstrate beneficial effects greater 
than the sum of the benefits from the individual areas. 

Ecosystem Services and Benefits 

Ecosystems are very complex, and it is thought that the more complex an ecosystem is 
the more resilient it is to change. Therefore, if it is damaged or if a species or habitat is 
removed from that ecosystem, the chances of survival for those services reduce as the 
ecosystem becomes weaker. However, by conserving or allowing the species and 
habitats that make up that ecosystem to recover, we can be more confident of the 
continuation of the long-term benefits the marine environment provides. 

Non-use value of the natural environment is the benefit people get simply from being 
aware of a diverse and sustainable marine environment even if they do not themselves 
‘use it’. We take for granted many of the things we read about or watch, such as bright 
colourful fish, reefs and strange shaped deep sea curiosities, to lose them would be a 
loss to future generations that will not be able to experience them. Due to the scientific 
uncertainty involved it is challenging to put a true value on this, but the high quality 
experience and increasing knowledge of Scotland’s seas can be better preserved 
through measures such as MPAs. It is expected that non-use value will be attained as 
a result of designation both from the knowledge that the features are receiving 
adequate protection along with the wider conservation objectives that designation 
supports. 

In the case of Loch Carron, it is estimated that effective management of protected 
features may provide wider benefits over and above these non-use values society 
places on a healthy and productive marine environment. In particular the measures are 
likely to support scallop stocks that depend on maerl beds and flame shell beds as 
nursery habitats. Furthermore, recent research has highlighted the importance of maerl 
beds and other calciferous habitats, such as flame shell beds, as significant carbon 
capture and storage resources, and healthy populations of these habitats have the 
potential to contribute to mitigating climate change and providing opportunities for 
further research. 

Annex 1 summarises the ecosystem benefits that can be derived from designation and 
effective management of the Loch Carron MPA. This includes protected features of the 
MPA and also other habitats and species known to be present and associated with 
flame shell beds and maerl beds. 

While it may not be possible with current levels of research to monetise benefits with a 
satisfactory degree of rigour, it is clear that many of the benefits relate to aspects of 
our lives that we take for granted and for which it is good practice and common sense 
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to maintain through protection measures. These benefits include use values, such as 
recreational use of the marine environment, as well as non-use values, such as the 
value that people place on simply knowing that something exists, even if they will never 
see it or use it. 

Flame shell beds 

Flame shell nests, created from byssus threads woven around seaweed, maerl or 
shells, form intricate tunnels and burrows which can coalesce into a deep spongy 
carpet. The loose structure allows both animals and plants to attach or shelter in it or 
on it, often so abundantly that the flame shell carpet itself is hidden. Seaweeds, 
featherstars, sponges and hydroids can attach to the surface of the bed, in turn hosting 
whole communities of their own, and dogfish are often found resting on the carpet. 
Maerl and horse mussels are often found associated with the beds. 19 species of 
seaweed and 265 animal species were reported from only six flame shell nests from 
one site in Loch Fyne. Compared to the usually mixed muddy gravels on which flame 
shell beds grow, the beds represent a considerable increase in biomass, primary 
production, gamete supply and also sediment stabilisation. 

Flame shells have also proved to show considerable public value in terms of aesthetic 
and cultural benefits. 

Maerl beds 

The loosely interlocking structures formed by maerl nodules and twigs create a wide 
range of habitats for the development of diverse plant and animal communities on or 
within the bed. Seaweeds, featherstars, sponges and hydroids can attach to the 
surface of the maerl, in turn hosting whole communities of their own. The algal films 
that are often found around maerl can be grazed, as can the maerl itself by small 
molluscs. Over 500 animal species and 150 seaweed species have been found living 
on or in maerl beds, and this represents a considerable increase in biomass, primary 
production and gamete supply compared to the soft sediments on which maerl beds 
are formed. Maerl beds also provide shelter and habitat for commercially valuable 
species, such as juvenile cod, razor shells and king scallops, and act as a nursery 
ground for queen scallops. It has been shown that pristine maerl beds fulfil nursery 
ground prerequisites more effectively than dead maerl, or the surrounding sediments. 

As maerl beds can extend down to 60 cm into the sediment, the maerl can have both 
an important stabilisation role as well as a role in both nutrient cycling and also long- 
term carbon sequestration. It is likely that each bed represents a stock of carbon that 
has been slowly building up since the end of the last ice age. 

Tourism Benefits 

Coastal areas are well represented when considering the locations of various tourist 
related sites within Scotland with a range of site types present in all regions including 
the West. Loch Carron itself is a popular destination for recreational boating and 
tourism, especially dive tourism. Where impacts to recreational boating or water sports 
have been identified for the site, there could also be consequential impacts on tourism. 
However, tourism may also benefit from the designation of the MPA directly and 
indirectly as a result of benefits to water sports activities such as recreational angling. 
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Costs 

Option 1: Do nothing 

This option is not expected to incur any additional costs to the sectors and groups 
outlined above. However, it should be noted that the societal cost of not designating 
Loch Carron an MPA could be both large and irreversible. The absence of 
management measures to conserve the identified features may produce future 
economic and social costs in terms of increased marine habitat and biodiversity 
degradation. The option to not designate holds the potential to undermine the overall 
ecological coherence of the Scottish MPA Network. 

Option 2: Designate site as a Nature Conservation Marine Protected Area (MPA) 
and implement a Marine Conservation Order (MCO) 

Costs have been evaluated based on the implementation of management measures. 
Where feasible costs have been quantified, where this has not been possible costs are 
presented qualitatively. All quantified costs have been discounted in line with HM 
Treasury guidance using a discount rate of 3.5%, to reflect societies preference for 
current over future consumption. All costs are presented in 2019 prices. 

Aquaculture (Finfish) 

There is one aquaculture site whose 1 km buffer overlaps with the boundary of the 
proposed MPA. New planning applications for active salmon fish farms (cages and 
associated equipment e.g. moorings over or on the seabed), would need to be 
assessed against the requirements of section 83 of the Marine (Scotland) Act 2010. It 
is possible that there may be costs incurred as a result of potential future development 
in the area, with associated impacts on project delays, on consenting and on wider 
investment opportunities. Marine Scotland is not aware, however, of any planned 
finfish farm developments within the MPA. As such, it is not possible to provide 
detailed assessments for future development as the nature, timing and location of 
future development is uncertain. Past assessments of impacts of MPA designation 
have estimated potential assessment costs from projected future rates of planning 
applications relative to the number of existing sites; however, this is not meaningful at 
the level of granularity required for a single site such as Loch Carron. 

Commercial fisheries 

Proposed management measures will further the conservation objectives of the 
protected features. The measures will apply across the entire footprint of the MPA. 

Gear type Management measures 

All demersal mobile gears Deployment of fishing gear is prohibited 

All demersal static gears No management 

All pelagic gears No management 
 
 

The Loch Carron MPA proposal is located wholly within ICES rectangle 43E4. In the 
case of vessels with Vessel Monitoring Systems on board, activity within the MPA 
amounted to an average of 0.1% per years for trawls, 0 for dredges and 0 for static 
gear. This proportion has been used as a multiplier for vessels over 12 m.  
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For vessels under 12 m the proportion of the ICES rectangle within the MPA has been 

used as a multiplier. Loch Carron MPA has an area of 24km2 and the rectangle has a 
sea area of 645km2 giving a 0.037 multiplier for vessels under 12 m. 

 
 

 Estimated value of fisheries in ICES rectangle 43E4 and 
the Loch Carron MPA as derived from iFISH (average 
2012-2016 in 2018 prices) 

Gear / sector Estimated 
Rectangle Value 

Estimated MPA 
value 

Estimated loss of 
fishing value 
associated with 
management 
measures 

Under 12 m 
creels 

2.183 0.08 0 

Over 12 m creels 0.024 0 0 

Under 12 m 
dredges 

0.012 0.0005 0.0005 

Over 12 m 
dredges 

0.165 0 0 

Under 12 m trawls 0.135 0.005 0.005 

Over 12 m trawls 0.744 0.0007 0.0007 

 

Note: No management measures for demersal static gears, including creel fishing, 
have been proposed as part of the MPA designation and MCO. This is why the  under 
12 creel fishery has been assigned a zero value within the MPA – as there are no 
management measures for this segment of the fishery, there are assumed to be no 
cost impacts. 
 

Economic Costs of designation and management of Loch Carron MPA 
 Lower Estimate Upper Estimate 

Assumptions for 
cost impacts 

No designation 
and  no 
management 
measures 

Prohibition of mobile bottom-contacting fishing 
gears(trawls, seines, beam  trawls and all forms 
or mechanical and suction dredges) in MPA 

Description of 
one-off costs 

None. None. 

Description of 
recurring costs 

None. Loss of bottom contacting mobile fishing value 
(annual, in 2018 prices, £millions) 

 

Economic Costs of designation and management of Loch Carron MPA 
 Lower Estimate Upper Estimate 
   

0.006 
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Description of 
non-quantified 
costs 

None Displacement effects, including conflict with 
other fishing vessels, environmental impacts in 
targeting new areas, longer steaming times and 
increased fuel costs, changes in costs and 
earnings, gear development and adaptation 
costs, and additional quota costs. 

 

Commercial fisheries costs are presented below in terms of Gross Value Added (GVA). 
GVA more accurately reflects the wider value of the sector to the local area and 
economy beyond the market value of the landed catch. Stating costs purely in terms of 
landed value would overstate the true economic cost of not fishing. Social costs are 
also presented in terms of the reduction in full-time equivalent (FTE) employment. It is 
also possible that fishing effort not continuing in the area could be transferred to other 
locations resulting in reduced loss of income to vessels currently operating in Loch 
Carron, but with potential for costs to areas to which effort is displaced. 

It is important to note that fishing activity in the area may be linked to other economic 
activity, including tourism, and that such diversification is important for local 
economies. However, as direct impacts have been judged to be very small, it is not 
possible to meaningfully quantify these wider impacts for the purposes of the BRIA. 
GVA impacts in the below table therefore only include direct impacts. 

Initial landings values, used to derive the final costs, are averaged over a period from 
2012 - 2016 in order to smooth year-on-year fluctuations. 

 

Quantified Costs of designation and management of Loch Carron MPA 

(£Million) 

 Lower estimate Upper estimate 

Average annual change 

to GVA (2018 prices) 
0.000 0.003 

Present value of total 

change in GVA (2019– 
2038) 

 
0.000 

 
0.038 

Direct reduction in 

Employment 
0.0 jobs <0.1 jobs 

 

The estimates of costs are explicitly based upon conservative assumptions to ensure 
an appropriate degree of caution. For example: 

• It is assumed that, where fishing activity is impacted upon, it ceases altogether 
as opposed to relocating elsewhere. In reality, some activity is  likely to be 
displaced rather than lost entirely. 

• They are not offset against any improvement in stocks that may occur over time 
as a result of the MPA designation. 

• They do not factor in the possible opportunity for fishers to trade quota or effort 
to mitigate the direct impact. 
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• There is no financial value associated with the benefits derived by society from 
the ecosystem goods and services provided by flame shell beds and maerl beds 

The results presented here represent a worst-case scenario. In reality, vessels are 
likely to react to any management measures in place in order to maintain profitability 
(i.e. by changing target species/gear type). Displacement could well negate some of 
the cost impacts stated above (i.e. by fishing elsewhere), but conversely could also 
add to them (i.e. the extra fuel cost potentially associated with fishing elsewhere). This 
uncertainty is the reasoning behind not attempting to quantify this cost impact. Other 
non-quantified costs include: potential conflict with other fishing vessels, environmental 
consequences of targeting new areas, longer steaming times and increased fuel costs, 
changes in costs and earnings, gear development and adaptation costs, and additional 
quota costs. 

Recreational boating and tourism 

New moorings for recreational boating within the MPA may be subject to additional 
costs if surveys are required to confirm the absence of flame shell beds and maerl 
beds, although, due to uncertainty around the timing or location of future moorings 
developments, it is not possible to include a detailed assessment of these costs. 

Following a number of surveys in 2017 there is exists significant evidence base of 
distribution of these habitats which can be readily used, possibly reducing the need for 
additional surveys. 

Public sector 

The decision to designate Loch Carron as a Nature Conservation MPA and introduce 
an MCO would result in costs being incurred by the public sector in the following areas: 

• Preparation of Statutory Instruments 

• Development of voluntary measures 

• Site monitoring 

• Compliance and enforcement 

• Promotion of public understanding 

• Regulatory and advisory costs associated with licensing decisions 

The majority of these costs will accrue at the national level and as such have not been 
disaggregated to individual site level. Only the preparation of Statutory Instruments 
along with regulatory and advisory costs associated with licensing decisions have been 
estimated at the site level. 

Site-specific Public Sector Costs (£Million, 2019-2038) 

Scenario Lower estimate Upper estimate 

Costs £m £m 

Preparation of Statutory 
Instruments 

0.000 0.005 

Regulatory and advisory costs 
associated with licensing decisions 

0.000 0.000 

Compliance and enforcement 0.000 0.200 

Site condition Surveys 0.000 0.200 

Total Quantified Costs 0.000 0.405 
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Total Costs 
 

Total quantified costs are presented in present value terms at 2019 prices. These 
relate to the designation of the MPA and the implementation of the MCO. Commercial 
fisheries costs to Scottish vessels are presented in terms of GVA. 
 

Total Present Value of Quantified Costs (£Million, 2019-2038) 

Scenario Lower estimate Upper estimate 

Sector/Group £m £m 

Commercial Fisheries 0.000 0.038 

Public Sector 0.000 0.405 

Total Present Value of Quantified 
Costs 

0.000 0.000 

 

Total Non-Quantified Costs 

Scenario Lower Upper 

Sector/Group   

Aquaculture 
(Finfish) 

None Possible additional costs associated with 
potential future development. 
Costs of project delays during consenting; 
potential impact on investment opportunities. 

Recreational 
boating and tourism 

None Possible additional costs associated with 
potential future development. 

Commercial 
Fisheries 

None Displacement effects, including conflict with 
other fishing vessels, environmental impacts in 
targeting new areas, longer steaming times 
and increased fuel costs, changes in costs and 
earnings, gear development and adaptation 
costs, and additional quota costs. 

 
Scottish Firms Impact Test 

Many of the businesses affected may include some small and micro-sized firms. For 
the commercial fisheries sector the average number of fishers per Scottish vessel in 
2013 was 2.5. Additional costs imposed by the introduction of fisheries management 
measures at the Loch Carron MPA have the potential to fall on small businesses. 

Competition Assessment 

The introduction of fisheries management measures at the Loch Carron MPA may lead 
to a competitive disadvantage for commercial fisheries activity operating within a given 
spatial area, potentially restricting the output capacity of this sector. However, given 
that as activity is likely to be displaced instead of lost, these impacts are negligible. It is 
not expected that the distribution of additional costs will be skewed towards smaller 
entrants relative to larger existing suppliers. 
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The introduction of management measures will not directly limit the number of range of 
suppliers in the aquaculture or recreational boating and tourism sectors, although 
additional assessment to support future planning applications could raise the costs for 
existing suppliers. 

Competition Filter Questions 

Will the proposal directly limit the number or range of suppliers? e.g. will it award 
exclusive rights to a supplier or create closed procurement or licensing programmes? 

No. It is unlikely that the introduction of fisheries management measures will directly 
limit the number or range of suppliers. 

Will the proposal indirectly limit the number or range of suppliers? e.g. will it raise costs 
to smaller entrants relative to larger existing suppliers? 

Limited / No Impact. The introduction of fisheries management measures could  affect 
the spatial location of commercial fisheries activity and may restrict the output capacity 
of this sector. However, restrictions on fishing locations may well be negated by 
displacement i.e. vessels fishing elsewhere. It is not expected that the distribution of 
additional costs will be skewed towards smaller entrants relative to larger existing 
suppliers. 

Will the proposal limit the ability of suppliers to compete? e.g. will it reduce the 
channels suppliers can use or geographic area they can operate in? 

No. The introduction of fisheries management measures will not directly affect firms’ 
route to market or the geographical markets they can sell into. 

Will the proposal reduce suppliers' incentives to compete vigorously? e.g. will it 
encourage or enable the exchange of information on prices, costs, sales or outputs 
between suppliers? 

No. The introduction of fisheries management measures is not expected to reduce 
suppliers’ incentives to compete vigorously. 

Test run of business forms 

It is not envisaged that the introduction of fisheries management measures will result in 
the creation of new forms for businesses to deal with, or result in amendments of 
existing forms. 

Legal Aid Impact Test 

It is not expected that the management measures will have any impact on  the current 
level of use that an individual makes to access justice through legal aid or on the 
possible expenditure from the legal aid fund as any legal/authorisation decision 
impacted by the management measures will largely affect businesses rather than 
individuals. 

Discussions with Scottish Government Legal colleagues are on-going but at this stage 
it is not envisaged that the introduction of fisheries management measures will have 
any legal aid impacts. 
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Enforcement, sanctions and monitoring 

Marine Scotland has responsibility for compliance, monitoring and enforcement of the 
measures. 

Implementation and delivery plan 

The designation and management measures are proposed to be delivered by Statutory 
Instrument no later than 19 May 2019. 

Post-implementation review 

There is a 6 yearly marine protected area network reporting cycle and this includes 
MPAs like Loch Carron. The need for these measures will be reviewed in 2024 and 
every 6 years thereafter. 

Summary 

It is proposed that Loch Carron becomes an MPA under the Marine (Scotland) Act 
2010. In addition an MCO is proposed to ensure that the MPA (if designated) is well- 
managed and that the conservation objectives for each protected features are 
furthered. 

Declaration and publication 

I have read the Business and Regulatory Impact Assessment and I am satisfied that, 
given the available evidence, it represents a reasonable view of the likely costs, 
benefits and impact of the leading options. I am satisfied that business impact will be 
assessed with the support of businesses in Scotland. 

Signed: Mairi Gougeon 

Date: 20 March 2019 
 



 
 

ECCLR/S5/19/13/1 
Annexe B 

 

19 

Annex 1 - Summary of ecosystem services benefits arising from designation of MPA and implementation of MCO 
 

 
 
1 Maximum Sustainable Yield / 2 Water Framework Directive 
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Environment, Climate Change and Land Reform Committee 
 

13th Meeting, 2019 (Session 5), Tuesday, 30 April 2019 
 

Subordinate legislation 
 

SSI 2019/121: Carbon Accounting Scheme (Scotland) Amendment Regulations 
2019 

 
Type of Instrument:  Negative 
 
Laid Date:    29 March 2019 
 
Meeting Date:   30 April 2019 
 
Minister to attend meeting: No 
 
Motion for annulment lodged: No 
 
Drawn to the Parliament’s attention by the Delegated Powers and Law Reform 
Committee?    No 
 
Reporting deadline:  20 May 2019 
 
Committee consideration 

 
1. The Committee will take evidence from Tom Russon, Legislation Team Leader 
for the Decarbonisation Unit at the Scottish Government, and formally consider the 
instrument today. 
 
Recommendation 
 
2. The Committee is invited to consider any issues it may wish to raise on this SSI. 
 
Purpose 
 
3. The purpose of the Carbon Accounting Scheme (Scotland) Amendment 

Regulations 2019 (“the Regulations”) is to make provision for the circumstances 
and manner in which carbon units may be credited to, or debited from, the net 
Scottish emissions account for 2017. In particular, the Regulations amend the 
Carbon Accounting Scheme (Scotland) Regulations 2010 so as to require the 
Scottish Ministers, by 30 June 2019, to calculate whether an amount of carbon 
units is to be credited to, or debited from, the net Scottish emissions account for 
2017 as a result of the operation of the EU Emissions Trading Scheme (ETS) in 
Scotland. 

 
4. The SSI is being laid before the Scottish Parliament under section 96(5) of the 

Climate Change (Scotland) Act 2009.  The negative instrument is subject to 
annulment within 40 days of it being laid. 

http://www.legislation.gov.uk/ssi/2019/121/made
http://www.legislation.gov.uk/ssi/2019/121/pdfs/ssi_20190121_en.pdf
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5. A copy of the Scottish Government’s Policy Note is included in Annexe A. 
 

6. The Scottish Government also provided additional background information on the 
technical matters underpinning this SSI, in the form of the attached note at Annexe 
B. 

 
Delegated Powers and Law Reform Committee (DPLRC) 

 
7. At its meeting on 23 April 2019, the DPLRC considered the instrument and did not 

draw the attention of Parliament to it. 
 

Procedure for Negative Instruments 
 
8. Negative instruments are instruments that are “subject to annulment” by resolution 

of the Parliament for a period of 40 days after they are laid. All negative instruments 
are considered by the Delegated Powers and Law Reform Committee (on various 
technical grounds) and by the relevant lead committee (on policy grounds). Under 
Rule 10.4, any member (whether or not a member of the lead committee) may, 
within the 40-day period, lodge a motion for consideration by the lead committee 
recommending annulment of the instrument. If the motion is agreed to, the 
Parliamentary Bureau must then lodge a motion to annul the instrument for 
consideration by the Parliament. 
 

9. If that is also agreed to, Scottish Ministers must revoke the instrument. Each 
negative instrument appears on a committee agenda at the first opportunity after 
the Delegated Powers and Law Reform Committee has reported on it. This means 
that, if questions are asked or concerns raised, consideration of the instrument can 
usually be continued to a later meeting to allow correspondence to be entered into 
or a Minister or officials invited to give evidence. In other cases, the Committee 
may be content simply to note the instrument and agree to make no 
recommendation on it. 

 
Clerks 
Environment, Climate Change and Land Reform Committee 

https://digitalpublications.parliament.scot/Committees/Report/DPLR/2019/4/24/Subordinate-legislation-considered-by-the-Delegated-Powers-and-Law-Reform-Committee-on-23-April-2019#Introduction
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POLICY NOTE 
 

THE CARBON ACCOUNTING SCHEME (SCOTLAND) AMENDMENT 
REGULATIONS 2019 

 
S.S.I. 2019/121 

 
The above instrument is made in exercise of the powers conferred by sections 13(5), 
20(1) and 96(2) of the Climate Change (Scotland) Act 2009 (“the Act”) and all other 
powers enabling the Scottish Ministers to do so. The instrument is subject to the 
negative procedure. 
 
Policy Objectives 
 
The purpose of the Carbon Accounting Scheme (Scotland) Amendment Regulations 
2019 (“the Regulations”) is to make provision for the circumstances and manner in 
which carbon units may be credited to, or debited from, the net Scottish emissions 
account for 2017. 
 
In particular, the Regulations amend the Carbon Accounting Scheme (Scotland) 
Regulations 2010 so as to require the Scottish Ministers, by 30 June 2019, to calculate 
whether an amount of carbon units is to be credited to, or debited from, the net Scottish 
emissions account for 2017 as a result of the operation of the EU Emissions Trading 
Scheme (ETS) in Scotland. 
 
This calculation has two components: 
 

• In relation to “aviation activities”1, whether the amount of emissions in respect 
of Scotland from such activities in 2017 is more or less than the “aviation cap” 
for 2017; 

• In relation to “other activities”2, whether the amount of carbon units surrendered 
in respect of such activities in Scotland as a result of the operation of the EU 
ETS in the “relevant period”3 for 2017 is more or less than the “fixed installation 
cap” for 2017. 

 
The new provisions mirror those used for the calculation of the net Scottish emissions 
account for the years 2015 and 2016. A paper setting out how the “aviation cap” and 
the “fixed installation cap” for 2017 have been determined has been published by the 
Scottish Government4. 
  

                                                           
1 As listed in Annex I of Directive 2003/87/EC of the European Parliament and of the Council 

establishing a scheme for greenhouse gas emission allowance trading within the Community and 

amending Directive 96/61/EC (OJ L 275, 25.10.2003, as last amended by Decision (EU) 2015/1814 

(OJ 264, 9.10.2015, p.1). 
2 These are those activities, other than aviation activities, listed in Annex I of Directive 2008/87/EC. 
3 The use of a 16 month relevant period reflects the fact that surrenders in relation to activities 

occurring during 2017 can occur during the early part of the following calendar year. 
4 https://www.gov.scot/Topics/Statistics/Browse/Environment/Publications 
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Background 
 
For the purposes of the Act, the net Scottish emissions account means the aggregate 
amount of “net Scottish emissions” (emissions plus “removals” such as carbon 
sequestration by woodland), reduced or increased by the amount of “carbon units” 
credited to it, or debited from it, in accordance with the Carbon Accounting Scheme 
(Scotland) Regulations 2010. 
 
Consultation 
 
The UK Committee on Climate Change and the UK Government were consulted on 
the method for crediting or debited carbon units, in respect of Scotland, as a result of 
the operation of the EU ETS. 
 
Financial Effects 
 
A Business and Regulatory Impact Assessment (BRIA) is not required, as the 
instrument will not, in itself, impose new regulatory burdens on businesses, charities 
or the voluntary sector. 
 
Scottish Government 
Energy and Climate Change Directorate 
April 2019 
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THE CARBON ACCOUNTING SCHEME (SCOTLAND) AMENDMENT 
REGULATIONS 2019  
 
BACKGROUND INFORMATION  
 
1. All of the emission reduction targets under the Climate Change (Scotland) Act 2009 
(the “2009 Act”) are based on emissions “adjusted” to account for the operation of the 
EU Emissions Trading Scheme (the “EU ETS”).  
 
2. The calculations required to perform this adjustment are set out in the Carbon 
Accounting Scheme (Scotland) Regulations 2010 (the “2010 Regulations”).  
 
3. The 2010 Regulations originally contained provisions to undertake the EU ETS 
adjustment calculations for the target years 2010, 2011 and 2012 (during phase II of 
the ETS). To allow for statutory reporting to occur on target years from 2013 onwards 
(during phase III of the ETS), sets of amendment regulations introducing new 
calculation provisions have been required on a yearly basis from 2015 onwards. The 
two-year delay reflects the time taken to produce emission statistics.  
 
4. The present SSI contains the fifth set of routine technical amendments5, by 
amending the 2010 Regulations to introduce provisions for undertaking the EU ETS 
adjustment calculation for the target year 2017. This will allow for statutory reporting 
to occur on the 2017 annual target under the 2009 Act, once emissions statistics for 
that year become available later in June 2019.  
 
5. The UK Committee on Climate Change and the UK Government were consulted on 
the approach to undertaking an EU ETS adjustment calculation for Scotland. The 
calculation used for 2017 mirrors that used for previous years and has two 
components:  
 

• In relation to emissions from fixed installations in Scotland (e.g. power stations), 
the amount of carbon units surrendered in respect of the operation of the EU 
ETS is compared to Scotland’s share of the EU-wide “fixed installation cap”.  

• In relation to emissions from aviation, the amount of emissions in respect of 
Scotland from such activities is compared to the EU-wide “aviation cap”.  

 
Further detail on the calculation, and how this relates to the statutory emissions 
accounting basis of the 2009 Act, is set out in the Policy Note accompanying the SSI. 
  
6. A paper setting out the analytical methodology for determining Scotland’s share for 
2017 of the EU-wide “fixed installation cap” and “aviation cap” has been published by 
Scottish Government analysts6. This methodology has not changed from previous 
years.  
 

                                                           
5 The previous four sets of amendment regulations are SSI 2015/189, SSI 2016/46, SSI 2017/121 and 
SSI 2018/40. 
6 https://www2.gov.scot/Topics/Statistics/Browse/Environment/Publications  

https://www2.gov.scot/Topics/Statistics/Browse/Environment/Publications
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7. The present SSI relates solely to accounting rules for emissions which took place 
during 2017. As such, it is not affected by any uncertainties regarding future 
participation in the EU ETS.  
 
8. In line with advice from the UK Committee on Climate Change, the Climate Change 
Bill contains provisions that will base future emissions reduction targets on actual 
Scottish emissions, without any adjustment accounting for the operation of the EU 
ETS. This change will mean that annual SSIs of the present type will cease to be 
required. However, until such a time as the Bill provisions come into force the 
“adjusted” accounting requirements of the 2009 Act – including the need for the 
present SSI - continues to apply.  
 
ENERGY AND CLIMATE CHANGE DIRECTORATE  
SCOTTISH GOVERNMENT 

MARCH 2019 
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Environment, Climate Change and Land Reform Committee 
 

13th Meeting, 2019 (Session 5), Tuesday, 30 April 2019 
 

EU and the environment 
 
Background 

1. The Committee considered its work programme in relation to the UK’s 
withdrawal from the EU on 5 March 2019 and agreed to focus on the following 
areas— 

• Environmental risks associated with exit, especially in the event of a ‘no 
deal’; 

• New (or returning) powers/common frameworks; and 

• Environmental principles and governance. 

2. The Committee agreed to take evidence from stakeholders in relation to 
the waste and chemical sectors at its meeting on 23 April.  The Official Report 
from the evidence session is available here.   

3. The Committee also agreed to take evidence from the Cabinet Secretary 
for the Environment, Climate Change and Land Reform and the Cabinet 
Secretary for Government Business and Constitutional Relations at its meeting 
on 30 April.  The Committee asked for further information in relation to its three 
focus areas in advance of the Cabinet Secretaries’ evidence.  This further 
information was provided by the Cabinet Secretary for the Environment, 
Climate Change and Land Reform on 17 April and is set out at Annexe A. 

4. Immediately before hearing from the Cabinet Secretaries, the Committee 
will discuss the implications of common frameworks on the Scottish 
Parliament’s devolved competence with Colin Reid, Professor of Environmental 
Law at Dundee University.  Professor Reid has indicated he will provide written 
comments in advance of the meeting and this will be circulated to members on 
receipt. 

5. The evidence taken at both meetings will form the basis for the 
Committee’s response to the Finance and Constitution’s letter to subject 
committees on the Scottish Parliament’s scrutiny role in relation to the new 
powers arising from the UK’s withdrawal from the EU.  The letter is set out at 
Annexe B.  The Committee will consider its draft response on 14 May. 

Committee clerks 
Environment, Climate Change and Land Reform Committee 
 

http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12052
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Letter from the Cabinet Secretary for Environment, Climate Change and 
Land Reform to the Convener, 17 April 2019 
 
Thank you for your letter of 4 April to me and to Mr Russell in relation to the 
impact of the UK’s withdrawal from the EU on environmental issues. I look 
forward to appearing before the Committee on 30 April to provide more detail 
on the questions that you have raised and to set out the action that I have taken 
across my portfolio to protect Scotland’s interests and continue to deliver our 
commitment to the highest levels of environmental protection, despite the 
challenges of Brexit.  
 
In the meantime, I have set out below a high-level response to a number of the 
Committee’s questions. 
 

Environmental risks associated with EU exit 
 
I have carried out intensive planning and preparation for the possibility of a No 
Deal EU Exit, working closely with public bodies including SEPA. This has been 
underpinned by detailed work to identify and mitigate the risks that may arise. 
Clearly, while the risk of a No Deal exit has been delayed by the agreement 
reached at the European Council on 10 April to extend Article 50, we must retain 
our planning for all possible outcomes after 31 October 2019. 
 
As I set out for the Committee in December, I have prioritised those areas that 
would be most heavily impacted, including waste shipment and chemicals 
regulation. As well as working with Parliament to ensure a functioning statute 
book in the event of a No Deal Exit, I have also established mechanisms to 
manage potential real-world impacts, including plans to support No Deal 
contingency work, if required. While we have put a great deal of care and effort 
into our preparations, however, the Scottish Government is not able to mitigate 
completely all of the impacts that may arise.  
 
Waste 
 
In relation to waste, as the Committee are aware, I have ensured that legislation 
is in place to allow the continuation of powers to regulate the waste sector, and 
I have worked with Defra and SEPA to ensure that current permits remain in 
place to minimise the impacts on the export of waste. SEPA is fully prepared to 
provide advice and support to waste operators facing market disruption, and is 
alert to the possibility of, and the need to deal with, any increase in 
environmental crime that might arise. My officials are maintaining contacts with 
Defra and the other Devolved Administrations and are in close contact with 
stakeholders. We will continue to monitor changes in the waste market, and 
any particular difficulties arising.  
 
It is anticipated that the day one impact of a No Deal EU exit on waste services 
in Scotland would be modest. While our information is that bulk exports of waste 
from Scotland do not go through Dover or Folkestone, any disruption in these 
ports could have impacts across the UK. There are also potential impacts from 
any changes in tariffs and currency values (and concomitant cost increases), 
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and if significant vacancies arise in the sector as a result of the departure of EU 
nationals and inability to hire replacements. The effect of these factors could be 
changes in the operation of the waste market, and waste flows, over time with 
the possibility of some level of disruption until the markets stabilise again. 
These changes could affect the mainstream waste market but are perhaps 
more likely to impact on specialist markets where alternative treatment options 
are limited. 
 
Chemicals 
 
In order to mitigate the effects of a No Deal Exit in relation to chemicals, I have 
been working with Defra and the Health and Safety Executive, including to 
ensure that priority legislative deficiencies have been fixed ahead of a possible 
No Deal Exit.  
 
I consider the likelihood of significant disruption occurring to be low in the short 
to medium term and am satisfied that new UK regulatory arrangements will be 
in place upon exit day that will draw on existing expertise and resources to 
provide an acceptable level of regulation.  In a No Deal Exit, a UK REACH IT 
system will be put in place by Defra to provide continuity for UK businesses, 
which will replicate critical functionality of the EU REACH IT system.  Whilst 
Defra remain confident that the UK REACH IT system will be in place for day 
one, contingency plans have also been agreed to ensure essential industry user 
functions can be undertaken at the point of exit.  
 

Common frameworks 
 
The Committee asked for an update on the progress of discussions on the 
common frameworks which fall within my remit.  As I explained to the 
Committee in December, there are four areas falling within my portfolio that 
have been proposed by the UK Government for possible legislative 
frameworks: chemicals, waste and producer responsibility, ozone depleting 
substances and F-gases, and the EU Emissions Trading Scheme (EU ETS). In 
addition, there are legislative frameworks proposed in three other areas where 
the Committee also has an interest, but which fall primarily under the rural 
economy portfolio: fisheries management and support, animal health and 
welfare, and agricultural support.  
 
Discussions are ongoing at official level in relation to these frameworks, in line 
with the principles agreed by the Joint Ministerial Committee in October 2017, 
and without prejudice to ongoing negotiations on EU Exit. Officials are now 
entering the next, third phase, and considering wider stakeholder engagement 
and consultation.  
 
In April 2019, the UK Government published a report which sets out both the 
progress made to date as well as a revised analysis of the framework policy 
areas. This report has been drafted in such a way as to respect the different 
views and priorities across the administrations.  The Scottish Government has 
welcomed the report on this basis and is mindful of the need to provide 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/792738/20190404-FrameworksAnalysis.pdf
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information to respective parliaments and wider stakeholders about frameworks 
progress. 
 
All four UK administrations are developing policy on maintaining the four EU 
environmental principles after any EU Exit. On 5 April, Mr Russell set out the 
Scottish Government’s intention to bring back the provisions on keeping pace 
with EU law in new legislation and to putting in place the legislative and 
institutional arrangements that will be required in maintaining the role of 
environmental principles in developing future Scottish environmental policy and 
legislation.  We will be happy to discuss these issues further at the session on 
30 April.   
 
In relation to chemicals, officials are discussing with the UK Government and 
other Devolved Administrations a possible common framework, as well as 
interim contingency arrangements for the possibility of a No Deal Exit. In 
relation to immediate arrangements, a Memorandum of Understanding is no 
longer anticipated. Instead officials expect to produce an Interim Official Level 
Agreement to support the UK’s regulatory system. This agreement will be kept 
under review as it is expected to require some flexibility as the UK adapts to the 
post EU-exit landscape and therefore will not have a legislative basis. I believe 
a non-legislative agreement is the most appropriate course of action at this 
time. 
 
In relation to EU Emissions Trading Scheme (EU ETS), Ministerial discussions 
are continuing with the UK Government and Devolved Administrations and 
have focused on a UK ETS linked to the EU ETS, which is the UK Government’s 
preferred option. I have previously written to the UK Government stating that 
the Scottish Government’s preference is to remain in the EU ETS, however, if 
this is not possible then our preference is a UK ETS linked with the EU. 
 
Officials are preparing a consultation on the design of a linked UK ETS which 
would need to be ready for implementation by January 2021 (at the end of 
Phase III of the EU ETS, when the UK would be due to leave). However, the 
UK Government has not yet formally sought my consent to the consultation 
being published, nor provided the necessary assurances on outstanding issues 
around governance of the UK ETS, innovation funding for industrial 
decarbonisation, and our significant concerns that a reserved carbon tax could 
still become a long-term alternative to the EU ETS, in spite of UK Ministerial 
statements that a linked UK ETS is the preference.  Until I have received 
assurances from the UK Government on these issues, I cannot consent to the 
consultation being published.  I will continue to keep the Committee informed 
on progress in these discussions, given the significant proportion of our 
emissions covered by the EU ETS.  
 
There are a number of outstanding areas where further Ministerial discussion 
is needed, covering the climate aspects of my portfolio that are within existing 
EU legislative provisions under the umbrella of the EU’s ‘2030 climate and 
energy framework’ (also linked to the ‘Clean Energy for All Europeans’ 
package).  This includes climate instruments such as the Effort Sharing 
Regulation (as well as the Emissions Trading System Directive), the EU and 
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UK joint fulfilment of pledges under the Kyoto Protocol and Paris Agreement, 
and energy instruments such as the Renewable Energy Directive, Energy 
Efficiency Directive, and the overarching Governance of the Energy Union & 
Climate Action Regulation.   
 
I am working jointly with the Minister for Energy, Connectivity & the Islands to 
ensure that future governance in these areas is discussed at Ministerial level 
with UK and devolved administration counterparts, before any decisions are 
taken on the need for any common frameworks, given the complex mix of 
devolved and reserved powers, and importance of ensuring accountability to 
devolved governments and legislatures. I am happy to keep the Committee 
updated on these discussions 
 

Replacement for EU funding 
 
The Committee asked for an update on the progress of discussions with the UK 
Government on replacing EU funding following exit.  
 
As the Committee are aware, in the event of a No Deal EU Exit, the UK 
Government has guaranteed funding to cover EU projects and programmes 
until the end of the 2014-20 budget round. The Scottish Government has 
confirmed that it will be passing on the extended UK Government EU funding 
guarantees in full to Scottish stakeholders to provide stability and certainty for 
key sectors of the Scottish economy, provided we are given the full means to 
do so, and we will continue to press the UK Government on details of how this 
will operate in practice.  
 
However, I am concerned by the UK Government’s position on the proposed 
Shared Prosperity Fund as talks have not progressed. The UK Government has 
yet to provide details of the consultation that was promised in Autumn of last 
year or participated in any meaningful engagement with the Devolved 
Administrations on this matter. 
 
Loss of EU funding poses a significant risk to environmental objectives, not only 
in terms of financial impact but also due to consequential the potential losses 
of networks, expertise and data which we currently gain from participating in 
EU funding projects. Officials are working with public bodies to review the 
precise impact of the loss of EU funding, and the Scottish Government is 
continuing to the press the UK Government in relation to the Shared Prosperity 
Fund.  
 

Environmental governance and principles 
 
Once the current consultation on Environmental Principles and Governance in 
Scotland closes on 11 May, the Scottish Government will consider the 
responses and set out a timetable for the development of policy for future 
environmental principles and governance in Scotland. As set out above, we will 
put in place the legislative and institutional arrangements that will be required. 
We will look for early opportunities to legislate, taking account of the results of 
the current consultation exercise and any further consultation that might be 
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needed. If arrangements are required during a transitional period, or under an 
exit without a withdrawal agreement, we will design interim arrangements that 
reflect our policy established through this consultation. 
 
On the 4 February, the Chair of the House of Commons Environmental Audit 
Committee invited the Scottish Government to submit evidence to the 
Committee’s consideration of the UK Government’s draft Environment 
(Principles and Governance) Bill. I responded to that invitation in a letter on 26 
February, setting out Scottish Ministers concerns about how the proposals in 
the Bill would interact with the devolution settlement. A copy of the letter is 
attached for your information. The Scottish Government will continue to work 
with this Parliament, the UK Government, other devolved administrations, our 
public bodies and stakeholders to ensure that we have effective measures in 
this area across the UK that are proportionate and respect the devolution 
settlements. 
 
I look forward to a more detailed discussion on all of these matters with the 
Committee on 30 April.  
 

Appendix 
 

Letter from the Cabinet Secretary to the Chair of the House of Commons 
Environmental Audit Committee, 26 February 2019 
 
Thank you for your letter of 4 February, inviting me to submit evidence to your 
Committee’s consideration of this Bill. I welcome this opportunity to set out our 
concerns about how the proposals in this Bill would interact with the devolution 
settlement.  
 
As you will know, the Scottish Government continues to believe that staying in 
the EU is the best option for Scotland and the whole of the UK. However, as a 
responsible government, we have to prepare for all outcomes. The Scottish 
Government is committed to maintaining or exceeding EU environmental 
standards in any future outside the EU. I recently launched a consultation paper 
on Environmental Principles and Governance for Scotland, to work towards 
proportionate and effective measures to help us to achieve our environmental 
objectives. It is important that we design measures that fit with existing Scottish 
institutions and that ensure we can meet any existing or new international 
commitments, including those relating to a future relationship with the EU. The 
Scottish Government will continue to work with UK Government and the other 
devolved administrations to ensure that we have effective measures in this area 
across the UK.  
 
Defra has kept my officials informed of its developing thinking on the measures 
in the Draft Environment Bill, and there has been engagement already on 
devolution issues. I have had the opportunity to set out, at a high level, these 
issues to Ministerial colleagues at the inter-ministerial group meetings with 
Defra and other devolved administrations on Brexit issues. I continue to have 
two areas of outstanding concern with respect to the interaction of the proposals 
in the Bill with the devolution settlement. The first of these relates to the 
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geographical scope of the proposals on environmental principles. The second 
concern is about the intention and effect of the proposed powers of the Office 
for Environmental Protection’s role with respect to devolved public authorities.  
 
Underlying both of these concerns is the UK Government’s intention for the Bill 
to provide for those aspects of environmental policy that are not devolved, as 
well as for England only functions. It would greatly help to resolve these matters 
if the UK Government could be more explicit about the nature of these reserved 
areas of environmental policy. As you will be aware, the UK Government has 
stated that it believes that there is no need for an LCM with respect to any of 
the measures in the draft clauses it has published. 
 
Turning first to the environmental principles provisions, these are given a UK 
scope in the Bill, and are intended to cover the responsibilities of UK Ministers 
– which would extend to the development by UK Ministers of policy and 
legislation with respect to Scotland. The UK scope stands in contrast to other 
parts of the Bill where either provisions do not extend to Scotland or there has 
been an attempt to carve out devolved matters. In his letter to me of 18 
December 2018, the UK Secretary of State stated that “the Devolved 
Administrations will, should they wish, be able to develop their own principles 
and legislative framework to replace those in the draft clauses in their own 
territory.” It follows that the UK Government accepts that it is within the 
competence of the Scottish Parliament to replace the set of principles given in 
the Bill, with respect to UK Ministers consideration of new policy and legislation 
as it affects Scotland. It is, therefore, difficult to understand why these 
provisions would not require the consent of the Scottish Parliament. 
 
On the question of the powers of the Office for Environmental Protection (OEP) 
in relation to Scottish public authorities, the accompanying papers to the draft 
clauses say “this means that bodies in Northern Ireland, Scotland and Wales 
responsible for implementing environmental law will not be covered by the remit 
of the OEP in respect of devolved matters. If, however, they were responsible 
for implementing environmental law in respect of any reserved matters, they 
would fall under the definition of ‘public authority’ and therefore be within the 
remit of the OEP in respect of those reserved matters.” Environmental law is 
defined in the draft Bill as law primarily concerned with the protection of the 
environment. Any law that could be made by the Scottish Parliament is 
excluded. Given that the definition of environmental law in this Bill so closely 
matches the “purpose test” for judging whether a measure is devolved, it is 
difficult to understand the scope of these OEP powers. I think that it would be 
helpful if the UK Government could give examples of situations that these 
provisions would cover and compare these new arrangements with what is 
currently in place. 
 
I am copying this letter to Michael Russell, Cabinet Secretary for Government 
Business and Constitutional Relations. 
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Letter from the Convener of the Finance and Constitution Committee, 25 
March 2019 
 
The Finance and Constitution Committee noted in our report on the Trade Bill 
LCM that there is an urgent need for a transparent and consultative debate 
about whether or not the devolution settlement is robust enough to deal with 
Brexit.  The Committee agreed at our meeting on 20 March 2019 to explore a 
more co-ordinated approach with other Scottish parliamentary committees to 
developing the Scottish Parliament’s scrutiny role in relation to the new powers 
arising from the UK’s withdrawal from the EU.  This covers three main areas—  
  

• Legislation in devolved areas which previously would have been within 
the competence of the EU;  

 

• International Treaties including trade deals which cover devolved areas 
and which would previously have been negotiated by the EU;  

 

• Common UK frameworks which the UK Government and the Scottish 
and Welsh Governments agree will be needed post-Brexit.  

  
The Committee is also seeking the views of the respective constitution 
committees in the House of Commons, House of Lords and the Welsh 
Assembly.  
  

Background   

  

One of the consequences of the UK leaving the EU is the need to reflect on the 
existing devolution settlement.  The EU (Withdrawal) Act 2018 alters the 
legislative competence of the Scottish Parliament by removing the requirement 
for the Parliament to legislate compatibly with EU law. The 2018 Act also alters 
the competence of the Parliament by introducing a new legislative constraint. 
This constraint is defined with reference to EU law that is retained in domestic 
law by the provisions of the 2018 Act and that is specified in UK regulations 
under the Scotland Act 1998.  
  

Legislation  
  

The UK Government has introduced a number of “Brexit Bills” which have or 
are likely to be subject to the legislative consent process.  To date Scottish 
Parliament’s committees have considered legislative consent memoranda 
(LCMs) in relation to the following Brexit Bills:  
  

• European Union (Withdrawal) Bill;  

• Trade Bill;  

• Fisheries Bill;  

• Agriculture Bill;  

• Healthcare (international Arrangements) Bill.  
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An LCM is also expected to be lodged shortly in relation to the Immigration and 
Social Security Co-ordination (EU Withdrawal) Bill.    
  

A key theme which has emerged from parliamentary scrutiny of these LCMs is 
concern about the provision of delegated powers for the UK Government to 
legislate in devolved areas (previously within the competence of the EU) 
without the consent of the Scottish Parliament.  There have also been 
circumstances, such as clause 18(1) of the Fisheries Bill, where the Secretary 
of State is required to consult with Scottish Ministers but does not require 
consent.       

  

The Finance and Constitution Committee stated it was “deeply concerned” 
about specific powers relating to retained EU law in both the EU (Withdrawal) 
Bill and the Trade Bill which allow UK Ministers to make statutory instruments 
in non-reserved areas currently governed by EU law without any statutory 
requirement to seek the consent of Scottish Ministers or the Scottish 
Parliament. The Committee considers that this cuts across the devolution 
settlement.  

  
The Delegated Powers and Law Reform (DPLR) Committee has also raised 
similar concerns in each of its reports on Brexit Bill LCMs.  For example, in 
relation to the delegated powers conferred on UK Ministers in the Fisheries Bill 
in relation to devolved matters previously within EU competence, it stated the 
following –  
  

“The Committee notes that the exercise of the power is subject to the 
consent of the Scottish Ministers but that there is no role on the face of 
the Bill for the Scottish Parliament in considering the consent provided. 
The Committee is concerned that the Scottish Parliament does not have 
any scrutiny function in relation to the Scottish Ministers providing 
consent to the Secretary of State to make provision in this area.”  
  

The DPLR Committee recommended that the “lead committee considers what 
role is envisaged for the Scottish Parliament in scrutinising the decision of the 
Scottish Ministers to consent to any regulations being made by the Secretary 
of State.”  
  

In its report on the Fisheries Bill LCM the Rural Economy and Connectivity  
(REC) Committee called on the Scottish Government –  
  

“to provide its response to the issues raised by the DPLR Committee in 
its report, in relation to the role that is envisaged for the Scottish 
Parliament in scrutinising the decision of the Scottish Ministers to 
consent to any regulations being made under the Bill by the Secretary 
of  
State which relate to devolved powers.”  
   

The Scottish Government has not yet responded to the REC Committee.   
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However, in response to the Finance and Constitution Committee and the 
DPLR Committee regarding the need for consent provisions within the EU 
(Withdrawal) Bill, the Scottish Government stated that it recognises—  
  

“the importance of ensuring that the Scottish Parliament is given the 
opportunity to scrutinise that consent, and of ensuring that scrutiny is 
proportionate and can be conducted within timescales which will enable 
instruments to proceed at a UK level or an alternative approach to be 
taken if necessary.”  
  

A protocol was subsequently agreed between the Scottish Parliament and the 
Scottish Government.   This protocol sets out a shared understanding between 
the Scottish Government and the Scottish Parliament on the process for 
obtaining the approval of the Scottish Parliament to Scottish Ministers’ consent 
to the exercise by UK Ministers of regulation-making powers under the EU 
(Withdrawal) Act in relation to proposals within the legislative competence of 
the Scottish Parliament.  The protocol was developed to enable powers in the 
EU (Withdrawal) Act to be exercised from July 2018 when it came into force. 
Since then, it has become clear that this question about the exercise of powers 
is a consistent, recurring theme applicable to other Brexit-related UK 
legislation.     
  

The Committee would welcome the views of your committee on the 
scrutiny of Scottish Ministers’ consent to the exercise by UK Ministers of 
powers to make subordinate legislation in areas within the legislative 
competence of the Scottish Parliament which previously were within the 
competence of the EU. In particular, whether—  
  

• There are any lessons which can be learned from the Scottish 
Parliament’s current scrutiny of EU legislation which impacts on 
devolved areas;  
 

• Further consideration needs to be given to the role of the Scottish 
Parliament in relation to future UK legislation which may confer 
powers on UK Ministers to legislate in non-reserved matters 
currently subject to EU law;  
 

• As a matter of principle, the Scottish Parliament, as a minimum, 
must be consulted prior to consent being given by Scottish 
Ministers to exercise of the powers;  

 

• Beyond this issue of principle, what process should be in place to 
enable the Scottish Parliament to scrutinise all UK legislation 
which confers powers on UK Ministers to make subordinate 
legislation in devolved areas that were previously within the 
competence of the EU. The protocol which applies to the EU 
(Withdrawal) Act may be a starting point in that consideration.  
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International Treaties  
  

Responsibility for foreign affairs, including international relations and the 
regulation of international trade, is a reserved competence under Schedule 5 
of the Scotland Act 1998.  The Scottish Government, however, highlights 
“important exceptions to this general reservation of foreign affairs” in its 
discussion paper on Scotland’s Role in the Development of Future UK Trade 
Arrangements. These are as follows—  

  

• The Scottish Parliament and Scottish Ministers are responsible for 
implementing international, ECHR and EU obligations relating to 
devolved matters;  

• The Scotland Act 1998 enables the Scottish Government to assist the 
UK Government in relation to international relations (including the 
regulation of international trade), so far as relating to devolved matters;  

• The Scottish Government could, therefore, assist the UK Government 
in the formulation, negotiation and implementation of policy relating to 
regulation of international trade issues regarding devolved matters;  

• The Scottish Government could, therefore, participate in relevant 
international obligations.  

While the UK remains a Member State, the EU retains exclusive competence 
to negotiate and agree trade agreements on the UK’s behalf; the UK cannot 
negotiate or conclude any trade deals with a third country. In total the EU is 
party to 36 regional or bilateral Free Trade Agreements, covering more than 60 
countries.  The European Parliament has a formal locus in the EU process for 
signing up to these agreements including a formal veto power.  

  

The Finance and Constitution Committee has previously recommended that “it 
is imperative that robust processes and new institutional mechanisms are 
urgently developed to allow for the four nations of the UK to develop a 
consensual position before the beginning of trade negotiations.”1  

  

The Scottish Government has published a discussion paper on Scotland’s role 
in the development of future UK trade arrangements.2  The paper proposes a 
statutory requirement that new trade agreements with otherwise devolved 
content, or which touch on devolved issues, must be agreed by the Scottish 
Government and Scottish Parliament and that, in practice, this would almost 
certainly mean all such agreements.  

  

The UK Government has recently committed to establishing a new 
intergovernmental Ministerial Forum to provide a formal mechanism for UK and 
Devolved Government Ministers to discuss and provide input to future trade 
negotiations.  In correspondence with the Committee the UK Minister of State 
for Trade Policy states that it “will be a matter for the Scottish Parliament to 

                                            
1 https://sp-bpr-en-prod-cdnep.azureedge.net/published/FCC/2018/10/31/Report-on-Trade- 

Bill-LCM/FCC-S5-18-11.pdf paragraph 78  
2 https://www.gov.scot/publications/scotlands-role-development-future-uk-trade-arrangments/   

https://sp-bpr-en-prod-cdnep.azureedge.net/published/FCC/2018/10/31/Report-on-Trade-Bill-LCM/FCC-S5-18-11.pdf
https://sp-bpr-en-prod-cdnep.azureedge.net/published/FCC/2018/10/31/Report-on-Trade-Bill-LCM/FCC-S5-18-11.pdf
https://sp-bpr-en-prod-cdnep.azureedge.net/published/FCC/2018/10/31/Report-on-Trade-Bill-LCM/FCC-S5-18-11.pdf
https://www.gov.scot/publications/scotlands-role-development-future-uk-trade-arrangments/
https://www.gov.scot/publications/scotlands-role-development-future-uk-trade-arrangments/
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determine how it will scrutinise the role of the Scottish Government in those 
arrangements.”3  

  

The Committee would welcome the views of your Committee on the role 
of the Scottish Parliament in scrutinising the impact of future 
international treaties on devolved areas.  For example, what role would 
each committee wish to have in influencing the formulation, negotiation 
and agreement of trade deals which relate to their respective remits.  
  

Common Frameworks  
  

The UK Government has identified 153 areas of EU law that intersect with 
devolved competence; 150 in Northern Ireland; 107 in Scotland and 64 in 
Wales.  Of these areas the UK Government has identified 82 where a UK 
common approach on a non-legislative basis is potentially needed.  A further 
24 areas have been identified where frameworks are likely to require legislative 
elements either in part or wholly.    
  

The UK Government is required by the EU (Withdrawal) Act 2018 to publish a 
quarterly report on progress in developing common frameworks.  The most 
recent report published in February 2019 states that significant joint progress 
continues to be made on future common frameworks.  
  

The Committee recommended in its interim report on the EU (Withdrawal) Bill 
LCM that there needs to be parliamentary oversight of non-legislative as well 
as legislative common frameworks.  The Scottish Government responded that 
it believes that the Parliament should have the opportunity to scrutinise and 
agree such non-statutory arrangements for common frameworks, as well as 
legislative arrangements, in line with the provisions set out in the Inter-
Governmental Relations Written Agreement between the Scottish Parliament 
and Scottish Government.    

  

In our report on common frameworks, published on 25 March 2019, the 
Committee welcomed this commitment.  The Committee also recommended 
that common frameworks should include the following –  

  

• their scope and the reasons for the framework approach (legislative or 
non-legislative) and the extent of policy divergence provided for;  
 

• decision making processes and the potential use of third parties;  
 

• mechanisms for monitoring, reviewing and amending frameworks 
including an opportunity for Parliamentary scrutiny and agreement;  
 

• the roles and responsibilities for each administration; and  

                                            
3 

https://www.parliament.scot/S5_Finance/General%20Documents/2019.2.18__George_Holling

berry_to_Convener_re._trade_bill.pdf   

https://www.parliament.scot/S5_Finance/General%20Documents/2019.2.18_
https://www.parliament.scot/S5_Finance/General%20Documents/2019.2.18_-_George_Hollingberry_to_Convener_re._trade_bill.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/2019.2.18_-_George_Hollingberry_to_Convener_re._trade_bill.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/2019.2.18_-_George_Hollingberry_to_Convener_re._trade_bill.pdf
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• the detail of future governance structures, including arrangements for 
resolving disputes and information sharing.  
  

The Committee would welcome the views of your committee on the role 
of the Parliament in scrutinising common frameworks. In particular, 
whether there is a need for—  

  

• Parliamentary consent prior to the Scottish Government agreeing 
both legislative and non-legislative common frameworks;  

• A protocol between the Scottish Government and the Scottish 
Parliament on the process for scrutiny of legislative and non-
legislative common frameworks.  

The Committee would also welcome the views of your committee on the 
commitment of the Scottish Government “not to create divergent policy” 
in ways that would cut across future common frameworks.  In particular, 
whether this could imply an inappropriate limit on Parliament.        
  

Conclusion  
  

It would be helpful if your Committee could respond by Friday 17 May.   
The Committee will then consider the responses and provide a summary 
to the Cabinet Secretary for Government Business and Constitutional 
Relations before taking evidence from him prior to Summer recess and a 
copy of this letter has been provided to the Cabinet Secretary.     
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Environment, Climate Change and Land Reform Committee 
 

13th Meeting, 2019 (Session 5), Tuesday, 30 April 2019 
 

EU and the environment 
 

Written submission from Professor Colin Reid, Professor of 
Environmental Law, University of Dundee 

EU exit, common frameworks and wider implications on parliamentary 
scrutiny 

Background 

1.  The Brexit process has revealed weaknesses in the devolution settlement 
in relation to arrangements for collaboration and dispute resolution between the 
administrations within the UK.  These arise from the fact that at the time the 
settlement was being designed membership of the EU provided a “shared 
envelope” within which the devolved administrations could diverge, but only so 
far.  The retention of powers over reserved matters ensured that there would 
be a single UK position on matters where that was considered necessary.  
Beyond that, the shared constraint of EU law ensured a level of consistency, 
but not necessarily uniformity, in further areas where there may be some room 
for national choice but excessive divergence might be undesirable.  EU law 
itself imposes frameworks which vary in terms of requiring uniformity or leaving 
some room for manoeuvre, requiring merely minimum standards or broad 
convergence. 

2.  On leaving the EU, the commonality brought by EU law will disappear, risking 
fragmentation of policy and law across the UK if each administration were to go 
its own way.  Such fragmentation can be prevented by the exercise of the 
constitutional supremacy of the UK Parliament under the Scotland Act 1998 
(and the other devolution settlements), asserting the overriding power that 
remains in London.  One manifestation of this has been the provisions of the 
European Union (Withdrawal) Act 2018 that initially retain at UK level powers 
previously exercised at EU level, even within areas of devolved responsibility.  
Ultimately, any strengthening of the position of the Scottish and other devolved 
administrations in relation to the creation of common frameworks depends on 
the willingness of the UK authorities to accept these arrangements rather than 
insist on their own ultimate supremacy. 

3.  There is general acceptance that in areas beyond those of reserved matters 
there is a need for a degree of collaboration across the UK.  The Joint Ministerial 
Committee in October 2017 identified the grounds on which common 
frameworks to this end might be justified: 

• to enable the functioning of the UK internal market, while 
acknowledging policy divergence; 

• to ensure compliance with international obligations; 
• to ensure the UK can negotiate, enter into and implement new trade 

agreements and international treaties; 
• to enable the management of common resources; 
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• to administer and provide access to justice in cases with a cross-border 
element; 

• to safeguard the security of the UK. 

It also noted that frameworks can take different forms:  

• common goals  
• minimum or maximum standards 
• harmonisation (i.e. uniformity) 
• limits on action 
• mutual recognition. 

4.  The decision of whether a common framework, and of what sort, is required 
is an inherently political one.  Views can reasonably differ on the substantive 
issue of whether any common standard is required and what it should be.  This 
is not an area for simple “all or nothing decisions” and reaching a view in each 
case will require specialist information and analysis of the likely impact in 
economic, environmental, health and even ethical terms.  Moreover, if all 
parties are happy simply to work together collaboratively and constructively 
there may be no need for any formal frameworks at all, except to the extent that 
they provide reassurance to those affected by the relevant policies and rules.  
Each case will be different, but what can be done is to identify fundamental 
choices to be made.  These are discussed below before some possible 
scenarios. 

5.  In practice, the room for manoeuvre (for UK and devolved administrations) 
may be largely determined by the international position, a matter exclusively in 
the hands of the UK Government.  If the eventual Brexit settlement involves the 
UK remaining within the EU’s Single Market, or a more bespoke deal requires 
continuing alignment with elements of this, this will establish the common rules 
and standards that must be applied.  Similarly, any other international trade 
deal may have provisions which require the UK as a whole to apply certain 
standards (higher or lower than currently exist) or limit the extent to which 
changes can be made that might (dis)advantage home or overseas producers.  
Even without formal constraints, alignment with external standards may be 
seen to bring advantages in some cases (e.g. market access, ease of acquiring 
equipment that matches widely recognised standards). 

6.  What follows is consciously starting from a blank sheet, rather than reflecting 
any current proposals or discussions that are taking place.  Current progress is 
detailed in the Revised Frameworks Analysis produced by the UK Government 
in April 2019.  Other inquiries, such as the Finance and Constitution 
Committee’s Report on Common Frameworks, or the House of Commons 
Environmental Audit Committee’s Scrutiny of the Draft Environment (Principles 
and Governance) Bill give more insights into thinking on potential collaboration 
at sectoral or structural level.  Yet whatever ideas are being taken forward, 
certain underlying design issues must be addressed: 

• What sort of framework? 
• Who determines the content of the framework? 
• Who implements the framework? 
• How is the framework scrutinised? 
• How is compliance monitored and enforced? 



ECCLR/S5/19/13/5 

3 

What sort of framework? 

7.  As noted in para. 4 above, there are different sorts of framework which 
require different degrees of uniformity.  A uniform standard across all nations 
makes life easier for producers and traders doing business across the whole 
UK and ensures that no advantage can be gained or disadvantage suffered by 
those in one nation facing different rules.  Variations in standards are likely to 
have economic impacts; lower standards are conventionally seen as creating 
an economic distortion by enabling a reduction in production costs (e.g. by 
avoiding costs in pollution prevention), but higher standards may enable the 
promotion of a premium national “brand” (e.g. stricter standards on pesticide 
residues).  Uniformity in standards, both substantive and in labelling and 
documentation and recognition of certificates issued in other nations (e.g. 
safety certificates), makes any cross-border trade simpler – at the extreme a 
large-scale producer may not find it worthwhile to produce goods meeting 
different local rules if the reward is access to what is only a small market.  
Minimum standards provide a guarantee of protection for health or the 
environment, whilst enabling any nation that wishes to do so (and to bear any 
associated costs or reap any benefits) to adopt higher levels.   

8.  Some guidance on the sort of framework (if any) appropriate for a topic is 
provided by the existing categorisation into reserved and devolved matters and 
the choice of technique at EU level (harmonisation or shared objectives).  There 
is, though, no inherently correct answer and the different interests across the 
different nations may point towards different solutions, requiring either 
negotiation and agreement or a clear deciding voice.  A framework that 
operates at just the policy or administrative level is simpler to achieve and more 
flexible, but legal rules may be necessary to provide the legal authority for 
action necessary to implement the framework, e.g. levies, spending or 
regulatory action.  There may also be a desire to embed aspects of a framework 
in legislation to offer greater certainty to those who may be relying on it in 
determining their future investment decisions etc.; embedding a framework in 
law does not guarantee its future but by making it harder to change does 
increase the likelihood of stability. 

Who determines the content of the framework? 

9.  In developing common frameworks, the question of who is to develop 
common standards or rules (whether these emerge as matters of policy or of 
law) is fundamental and there are several possible models that can be 
envisaged.  As several parliamentary inquiries have shown, it is widely 
accepted that the current arrangements for intra-UK governance (Joint 
Ministerial Council etc.) are not working well.  However, there seems little 
prospect of immediate substantial reform.  It is through such reform, though, 
that a long-term solution truly lies, as noted by the Finance and Constitution 
Committee in its report on Common Frameworks.  New mechanisms should 
bring together the various administrations (with England represented 
separately from the UK) and provide a forum for discussion and agreement, 
with a dispute-resolution process that all parties have confidence in and the 
transparency and accountability to provide legitimacy.   
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10.  In the absence of such structural reform, several models for adopting a 
common framework can be envisaged: 

• Joint working and agreement:  The UK and devolved authorities could 
work together to produce standards/rules which would be adopted only 
when all parties agree. 

• Joint recommendations:  The UK and devolved authorities could work 
together towards producing standards/rules, but these would have the 
status of recommendations only and need not be accepted (or 
implemented) by all nations, although it would be expected that they are 
followed. 

• Lead authority acting with the consent of others:  One authority could 
take the lead in developing standards/rules (either the UK body by 
default or responsibility for different topics could be allocated to different 
nations), but the outcomes would be adopted only when all parties 
agree. 

• Lead authority acting with consultation: The UK authorities could be 
responsible for developing standards/rules, consulting the other 
countries but without them having a veto on the final outcome.  This is 
what the European Union (Withdrawal) Act 2018 provides as the position 
for at least some areas where common frameworks are desired. 

• New authorities: Power to establish standards/rules could be conferred 
by the UK and devolved authorities on new official bodies established 
for this purpose, operating across the UK. 

• Specialist advisory bodies:  The task of developing standards/rules could 
be given to new or existing bodies, but the outputs would take the form 
of recommendations only, with each administration responsible for 
deciding when and how to implement these. 

The handling of any topic may involve a combination of these. 

Who implements the framework? 

11.  Although much co-ordination can be achieved without legal intervention, 
some issues will require legislation to implement common solutions and to 
underpin regulatory action.  Quite distinct from the question of how the content 
of any common framework is developed, the question arises of how the detailed 
standards and rules that emerge are to be translated into legal form so as to 
take full effect.  There needs to be a clearly identified legislative body with the 
constitutional authority to make the law that is required.  Where legislative 
power is exercised will have a significant bearing on the scrutiny arrangements. 

12.  Again, there are several potential options: 

• Exclusive power for the UK authorities:  Regardless of the underlying 
devolved or reserved nature of the topic, power to legislate to implement 
common frameworks could be conferred on the UK authorities 
(Parliament and/or Ministers), subject to scrutiny only at the UK level.  
This would clearly assert the UK authorities’ supremacy, rather than 
reflecting the distribution of power inherent in the devolution settlements. 
   

• Exclusive power for the UK authorities, subject to constraints:  In this 
option, although it would be only the UK authorities that could legislate, 
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they could exercise this power lawfully only if certain prior procedural 
requirements were met.  These could require having the explicit consent 
of the devolved Parliaments or governments (akin to legislative consent 
motions but with a veto power), having consulted the devolved 
authorities and proceeding so long as no explicit objection is made, or 
simply having consulted them.  This final option (consultation but no 
veto) is what the European Union (Withdrawal) Act 2018 adopts for 
areas where the UK government considers that centralised action is 
appropriate. 
 

• Exclusive power for the devolved authorities:  The responsibility to 
legislate could rest exclusively with the devolved authorities in areas of 
their competence, with or without any procedural constraints involving 
the other jurisdictions.  This approach would require careful separation 
between devolved matters (which could be handled only by the devolved 
administrations) and reserved matters (only by UK authorities).  
 

• Shared powers:  As is the case at present in relation to implementing EU 
measures (Scotland Act 1998, s.57), power to legislate outwith matters 
reserved to the UK could be shared between the UK and devolved 
authorities, with either being able to take action as appropriate.  This 
may allow for flexibility and convenience (especially where matters may 
straddle the devolved/ reserved boundary), but raises particular 
questions over scrutiny at the different levels over the decision about 
who is to legislate and the content of such legislation. 
 

• Shared powers with constraints:  Legislative action might be possible at 
either UK or devolved level but subject to procedural requirements, 
ranging from consultation with to full consent from the other.  For 
example, on a topic straddling reserved and devolved matters it might 
be possible for the devolved authorities to allow comprehensive 
legislation to be made at UK level, but with the express consent to do so 
limited to that one instance without ceding future competence on the 
matter. 

How is the framework scrutinised? 

13.  The opportunities for scrutiny obviously depend on the mechanisms chosen 
for determining and legislating for frameworks.  One general point is that (as 
with EU law at present) the powers held by the UK or Scottish Parliament in 
terms of examining any legislation implementing a framework in no way offer 
adequate scrutiny of the process as a whole.  By the final legislative stage all 
the substantive decisions have been taken and hence the focus must lie earlier 
in the procedure.   

14.  Looking at the present position, common frameworks within the EU in the 
form of directives are jointly agreed by the European Parliament and the 
Council of the European Union.  Historically, the increasing significance of the 
parliamentary role within EU decision-making has been important in terms of 
scrutiny and openness.  Replacing such a system by one where frameworks 
are determined simply by agreement within the Joint Ministerial Council, or 
between governments acting bilaterally, would severely reduce transparency, 
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access for stakeholders and parliamentary oversight, and raise questions as to 
the legitimacy of these future frameworks.   

15.  There are perhaps three dimensions to the scrutiny question: between 
Scotland and the UK, between Parliament and Government, and the role of 
stakeholders and the wider public.   

16.  Where the process for determining any common framework requires 
agreement between the various administrations, then each can be reassured 
that no decision will be taken without their consent.  By contrast, where power 
is held by the UK authorities, there may technically be no requirement to involve 
or even inform the devolved administrations, as with the handling of 
international affairs at present.  There is no formal scrutiny other than that 
exercised by the UK Parliament.  A requirement for consultation with the 
devolved authorities will offer a means of exercising some influence and (weak) 
scrutiny.  Where power lies solely in the hands of the UK authorities it is difficult 
for the devolved parliaments to exercise any effective scrutiny. 

17.  Where there is a substantial role for the devolved administrations, the 
relationship between Government and Parliament must be considered.  The 
Scottish Parliament should have a means to comment (at least) on the 
approach that the Scottish Ministers are going to take in any negotiations over 
a common framework and to hold them accountable for what has been agreed.  
A fruitful way forward may be provided by the model of the Protocol for 
proposals for UK Statutory Instruments under the European Union (Withdrawal) 
Act 2018.  This ensures that the Parliament is kept informed of what is being 
discussed and has an opportunity to scrutinise the Government’s intentions.  
Developing similar protocols for when the Government is involved in 
discussions on common frameworks would provide a means of keeping an eye 
on and supporting what the Government is doing with its fellow executives.  

18.  The making of EU common frameworks has been marked by a lengthy 
preparatory period during which there have been clear opportunities for 
stakeholders, interest groups and (to a lesser extent) the public to inform and 
influence the law-making process.  Some means for such participation should 
be included for new frameworks, ensuring transparency.  The absence of such 
opportunities for wider participation is a significant criticism of how preparations 
for post-Brexit structures have been made so far (as evidenced by the 
witnesses before this Committee on 23 April).  The involvement of 
parliamentary committees, with the potential to take evidence, offers one way 
of ensuring engagement with stakeholders, but the process of developing 
frameworks should incorporate early and full consultation with a wide range of 
parties.  Not only does this provide the transparency which is an essential of 
legitimacy, opening the way to more effective scrutiny, but it also provides early 
warning of likely practical or political difficulties and alerts interested parties, 
giving them time to adjust to changing rules. 

How is compliance monitored and enforced? 

19.  Whatever frameworks are established, there is a question of what happens 
if these are not followed (whether by one administration not taking the requisite 
action, by it taking incompatible action or by it acting in a way that does not 
wholly implement the common position).  There are two stages to consider: how 
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non-compliance is monitored and detected and then the response to that.  In 
both cases much depends on the nature of the framework and whether it 
operates at a political or legal level. 

20.  Monitoring could be achieved largely through reporting requirements, 
calling on each administration to report regularly, in public and perhaps to 
parliaments, on what is being done to implement any common framework or on 
actions in the relevant areas that might be seen as potentially conflicting.  
Alternatively, a scrutiny role could be given to a distinct new body - a single 
shared body or one for each jurisdiction – or conferred on existing bodies.  
Whoever is fulfilling this role, they might be informed by reporting requirements, 
their own investigations or complaints from stakeholders and/or the public 
(followed up by either investigation or a requirement on the relevant authorities 
to respond where a complaint appears credible).  All of these options have 
resource implications as well as raising questions over expertise and capacity. 

21.  In the event of non-compliance the remedy could be mere publicity, which 
would rely on wider political processes to achieve results, or some form of 
intervention sparking negotiation or other dispute resolution mechanisms 
between the authorities, ultimately including arbitration or adjudication.  Where 
there is legal backing for a framework, then a judicial remedy might be available 
(Scottish legislation incompatible with UK measures may be beyond legislative 
competence, as shown in the Supreme Court’s decision on the UK Withdrawal 
from the European Union (Legal Continuity) (Scotland) Bill).  The potential of 
litigation raises questions over the forum for adjudication, time-limits, remedies 
and who has the standing to raise actions.   

Examples 

These examples try to show how some of the options discussed above might 
operate in practice.  They are developed as a “thought experiment”, not on the 
basis of any actual proposals or discussions that are taking place in relation to 
specific frameworks.   

Air Quality 

One area where common frameworks might be desired is in relation to air 
quality.  Obviously air pollution in one part of the UK can spread to others, whilst 
there is also a common desire to protect health and to avoid industry in one 
nation being undercut by the fact that rivals elsewhere do not have to bear the 
costs of meeting the anti-pollution standards applied at home.  This seems a 
topic where a minimum standard rather than uniformity might be appropriate, 
enabling each nation to reach its target in its own way and allowing any nation 
wishing to insist on higher standards for the benefit of its residents (and perhaps 
to promote a cleaner image) to do so.  Although requiring advice from health 
and scientific experts, as well as information on the likely impacts of any 
decision from industry, the decision on the level at which to set the minimum 
standard would be a political one, balancing the health and other benefits of 
high standards against the cost and practicality of meeting these. 

On related topics, though, a different approach might be appropriate.  In terms 
of the measuring and monitoring that would underpin any minimum standard, 
there is a stronger case for uniformity.  This is both to ensure consistency and 
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comparability and to create a wider market for the relevant testing equipment.  
Here the details might be largely left to a technical body to determine. 

Part of achieving any air quality standards is the prohibition of excessively 
polluting equipment, and here significant issues might be product standards 
(most likely already covered as a reserved matter) and the mutual recognition 
of documents certifying that emission standards are being met, rather than each 
jurisdiction requiring its own distinct certification.  Even if different standards 
were insisted on by each nation, there would still be advantages in a common 
framework for the testing process and its documentation, so that manufacturers 
and distributors would be faced simply with differences in the outcome to be 
achieved from a similar process, rather than wholly different processes. 

Financial Support for Agriculture 

This is an area where existing EU frameworks allow for some diversity and 
where the differences between the conditions faced in different parts of the UK 
and the social and economic objectives sought by each administration are 
different and therefore uniformity may well not be appropriate.  But the potential 
for financial support to distort the market is so great that a degree of 
collaboration may be desired.  A political agreement between nations on certain 
key elements may be enough to achieve that, without any formal framework, 
with each nations free to legislate as much or as little as required to implement 
its chosen policy in its own territory. 

Waste 

Dealing with waste offers opportunities for many different levels of collaboration 
and differentiation.  The different nations have different ambitions so that a 
wholly uniform position seems inappropriate, but there are levels of variation.  
The forthcoming ban on sending biodegradable waste to landfill is a clear 
regulatory difference that will have consequences in terms of costs for the 
public and private sectors, the scale of cross-border transport and the risks of 
criminal activity as attempts are made to escape burdens.  It is, however, a 
comparatively clear-cut issue that is probably easier for all concerned to deal 
with than minor variations in the classification of certain material as “waste” or 
in the permitted composition of packaging materials with a view to easier 
recycling.  In relation to the development of deposit-and-return schemes, 
exploring the scope for commonality makes sense given the volume of cross-
border travel by people and products and the need to acquire the necessary 
equipment.  If the different national schemes cover different types of “plastic” 
bottles, require different labelling and different handling at the point of return, 
then it will be much harder to bring about the change in consumer behaviour 
required – a confused message will not produce good results.  On the other 
hand, progress should not be held up waiting for the slowest party to agree and 
examples such as the introduction of charges for plastic bags show the value 
of individual nations being able to lead the way.  Political decisions may quite 
properly lead to differences, but these should only be where necessary, not on 
the incidental points where there is no good reason for difference and where 
inconsistency only makes life harder for everyone (e.g. the regular complaints 
over the lack of consistency in the colours of recycling bins).   
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Environment, Climate Change and Land Reform Committee 
 

13th Meeting, 2019 (Session 5), Tuesday, 30 April 2019 
 

European Union (Withdrawal) Act 2018 
 
Introduction 

1. This paper details consent notifications and related correspondence sent 
by the Scottish Government in relation to— 

• The Environment (Legislative Functions from Directives) (EU Exit) 
Regulations 2019; and 

• The REACH etc (Amendment etc) (EU Exit) (No. 2) Regulations 2019. 

2. The Committee is invited to consider the consent notifications and agree 
whether it is content for the Scottish Government to give its consent for UK 
Ministers to lay the instruments. 

Background  

3. In anticipation of the UK leaving the EU, changes are required to devolved 
legislation by way of statutory instruments.  Under the European Union 
(Withdrawal) Act 2018, and where the Scottish Government considers a UK-
wide approach to the legislative changes would be appropriate (for example, to 
avoid duplication of effort, or where only technical or minor amendments are 
required), the UK Parliament can legislate on behalf of the Scottish Parliament. 

4. For each UK statutory instrument which relates to a devolved matter, 
Scottish Ministers have undertaken to write to the Scottish Parliament setting 
out its proposed consent in a consent notification. 

5. A protocol has been agreed which sets out the shared understanding 
between the Scottish Government and the Scottish Parliament on the process 
for obtaining the approval of the Scottish Parliament to the Scottish Ministers’ 
consent to the UK Parliament legislating on these devolved matters.  The 
protocol states that the Scottish Parliament will normally have 28 days to 
consider a consent notification. 

6. The protocol also categorises UK statutory instruments as category A 
(minor or technical amendments), category B (more significant policy decisions) 
or category C (matters which should be subject to the existing joint procedure 
(an SI laid in both the UK and Scottish Parliaments)). 

7. Under the protocol, following its consideration of a consent notification, a 
committee can— 

• Write to the Scottish Government confirming its agreement with the 
consent notification; or 

http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf
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• Report to Parliament and recommend that— 

o it is content for consent to be given for a UK SI to be made in the 
UK Parliament only.  

o It is not content with the Scottish Government granting its consent 
and that the proposals should be made by an SSI; or 

o It is not content with the Scottish Government granting its consent 
and that the proposals should be included as a UK SI made under 
the joint procedure. 

8. Where a different way of dealing with EU withdrawal, or a different policy 
outcome, is required in Scotland, the Scottish Government will pursue Scottish 
statutory instruments in the Scottish Parliament. 

The Environment (Legislative Functions from Directives) (EU Exit) 
Regulations 2019 

9. The Cabinet Secretary wrote to the Committee on 28 March 2019 and the 
consent notification is attached in Annexe A for members’ information.  The 
Scottish Government has determined that this notification is category B; the 
notification states “these Regulations are wholly concerned with the transfer of 
functions which previously rested with EU entities to the relevant authority 
within the UK”.  Further information about the legislative changes the SI seeks 
to make are set out in the consent notification.   

10. The UK Government has confirmed its intention to lay the proposed SI on 
7 May 2019.   

11. The Convener wrote to the Minister seeking further information on a 
number of points in advance of this meeting.  The Cabinet Secretary’s response 
is attached in Annexe B.   

12. – Members may wish to note that when the powers are transferring to the 
Secretary of State, exercisable with the consent of the Scottish Ministers, there 
is no formal scrutiny role for the Scottish Parliament in relation to the giving of 
consent.  This has been a recurring issue raised by the Committee in relation 
to many previous notifications. 

The REACH etc (Amendment etc) (EU Exit) (No. 2) Regulations 2019 

13. The Cabinet Secretary wrote to the Committee on 3 April 2019 and the 
consent notification is attached in Annexe C for members’ information.  The 
Scottish Government has determined that this notification is category A; the 
notification states the UK Government’s intention for the Regulations was to 
“replicate the existing EU regime within the UK and to avoid introducing any 
substantive policy changes”.  Further information about the legislative changes 
the SI seeks to make are set out in the consent notification.   
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14. The Parliament has not been given the full 28 days to consider the 
notification, as provided for in the protocol between the Scottish Government 
and Scottish Parliament.  This was because the UK Government wanted to 
have the instrument laid in advance of the anticipated exit date of 29 March 
because, as the notification states, “the Regulations are considered to be 
critical to have in place for Exit Day to ensure the smooth operability of the UK 
REACH regime.  The Scottish Government was only informed about the 
proposed amendments, and the necessity of them being in place for Exit Day, 
on 28 March.”  Due to the delayed exit day, however, the REACH etc 
(Amendment etc) (EU Exit) (No. 2) Regulations 2019 were laid by the UK 
Government on 12 April 2019.   

For Decision 

15. The Committee is invited to consider the consent notifications and agree 
whether it is content for the Scottish Government to give its consent for UK 
Ministers to lay following statutory instruments in the UK Parliament— 

• The Environment (Legislative Functions from Directives) (EU Exit) 
Regulations 2019; and 

• The REACH etc (Amendment etc) (EU Exit) (No. 2) Regulations 2019. 

 
Clerks 
Environment, Climate Change and Land Reform Committee 



ECCLRC/S5/19/13/6 
Annexe A 

 

4 

ENVIRONMENT - NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 
The Environment (Legislative Functions from Directives) (EU Exit) Regulations 
2019 
 
1. Name of the instrument and summary of proposal 
 
The Environment (Legislative Functions from Directives) (EU Exit) Regulations 2019 
transfer a series of legislative functions that are currently conferred upon the European 
Commission (the Commission) to various UK administrations.  This will ensure those 
functions can continue to be exercised after the UK leaves the EU. 
 
The Regulations bring together a number of provisions relating to various policy areas, 
which need to be considered under the affirmative procedure at Westminster.  The 
proposals in this notification should be read alongside the notifications already sent to 
the Scottish Parliament which relate to: 
 

• The Air Quality (Amendment of Domestic Regulations) (EU Exit) Regulations 
2019; 

• The Air Quality (Miscellaneous Amendment and Revocation of Retained Direct 
EU Legislation) (EU Exit) Regulations 2018; 

• The Marine Environment (Amendment) (EU Exit) Regulations 2018; 

• The INSPIRE (Amendment) (EU Exit) Regulations 2018; 

• The Floods and Water (Amendment etc.) (EU Exit) Regulations 2019; and 

• The Environment and Wildlife (Legislative Functions) (EU Exit) Regulations 
2019. 

 
2. Explanation of law that the proposals amend and summary of proposals 
 
The Regulations transfer functions, which currently are exercised by the Commission, 
from Directives relating to air quality; environmental noise; INSPIRE; marine 
environment; water quality and sewage sludge.  A summary of the law in each area, 
and the proposed transfers of functions, are provided below. 

 
a. Air Quality 

 
Part 2 of the Regulations transfer functions from the Commission under various 
Directives relating to air quality which impact on devolved interests. Where references 
below say that functions are transferred to appropriate authorities, the appropriate 
authority in Scotland is the Scottish Ministers.  The Scottish Ministers can, therefore, 
make regulations in Scotland. The Secretary of State can also act as the appropriate 
authority in Scotland, if Scottish Ministers’ consent is given, enabling regulations to be 
made for the whole of the UK, where appropriate.  A description of the functions 
transferred in each Directive is provided below. 
 
Directive 2008/50/EC of the European Parliament and of the Council on ambient 
air quality and cleaner air for Europe.  One power is transferred to the appropriate 
authority.  The appropriate authority may, by regulations, amend cross-references to, 
or the corresponding provision to, specified annexes to the Directive in domestic 
legislation.  This power is limited to non-essential elements of specified Annexes to 
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the Directive covering data quality, reference methods for assessing air quality, 
pollutant concentration thresholds above which assessment should take place, 
location and number of sampling points, and information to be included in plans for 
improving air quality.   
 
Directive 2010/75/EU of the European Parliament and of the Council on industrial 
emissions (integrated pollution prevention and control). Three powers are 
transferred to the appropriate authority.  Firstly, the appropriate authority may update, 
by regulations, cross-references to, or the corresponding provision to, particular parts 
of specified Annexes of the Directive in domestic legislation, where it is appropriate to 
do so in the light of technical and scientific progress. These specified Annexes contain 
technical provisions relating to combustion plants, waste incineration and waste co-
incineration plants and installations and activities using organic solvents.  Secondly, 
the appropriate authority may, by regulations, make provision amending cross-
references to, or the corresponding provision to, particular parts of the Directive in 
domestic legislation so far as they concern start-up and shut-down periods. Thirdly, 
the appropriate authority may, by regulations, make provision concerning the type, 
format and frequency of information to be reported to appropriate authorities in so far 
as it is information held as a result of measures that implement the Directive, including 
specifying  activities and pollutants for which information is to be reported. 
 
Directive 2015/2193/EU on the limitation of emissions of certain pollutants into 
the air from medium combustion plants. One power is transferred to the 
appropriate authority.  The appropriate authorities may, by regulations, update cross-
references to, or the corresponding provisions to point 2 of Part 2 of Annex 3 of the 
Directive, where it is appropriate to do so in the light of technical and scientific 
progress.   This is a technical provision relating to the calculation of average emission 
values, and will become out of date unless amended and updated to take account of 
technical and scientific advances. 
 
Directive 2016/2284/EU on the reduction of national emissions of certain 
atmospheric pollutants.  The  Directive implements at EU level obligations under the 
United Nations Economic Commission for Europe (UNECE) Convention on Long-
Range Transboundary Air Pollution of 1979 (CLRTAP).  The UK is a signatory to 
CLRTAP and will therefore need to continue complying with the requirements after EU 
exit.  As the obligation is on the UK, for practical reasons, powers are transferred to 
the Secretary of State, but the consent of Scottish Ministers is required before 
regulations can be made in relation to Scotland.  The transferred powers enable the 
Secretary of State, by regulations, to make provision for or in connection with the 
format of a national air pollution control programme for reducing emissions of certain 
pollutants. The Secretary of State may by regulations, where appropriate in light of 
scientific or technical progress , update or amend cross-references to, or the 
corresponding provision to, Directive annexes relating to monitoring, reporting, 
emissions reduction measures and reporting or inventory preparation.  The Secretary 
of State must have regard to any request made by the Scottish Ministers when making 
regulations. 
 
Part 2 of the Regulations also contains a consultation requirement.  This provides that, 
before the appropriate authority or the Secretary of State can make regulations in 
exercise of the functions transferred, they must consult with such bodies or persons 
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as appear to them to be representative of the interests likely to be substantially 
affected by the regulations and such other persons as they consider appropriate.  
 
b. Environmental Noise 

 
Part 3 of the Regulations transfers powers from the Commission to Scottish Ministers 
under Directive 2002/49/EC relating to the assessment and management of 
environmental noise. These powers enable the Scottish Ministers to update, by 
regulations, cross-references to, or the corresponding provision to, Annex 1, point 3 
and Annex 2 of the Directive in domestic legislation, where it is appropriate to do so in 
the light of technical and scientific progress.  These are complex technical provisions 
relating to supplementary noise indictors and the noise mapping assessment 
methodology respectively, and will become out of date unless amended and updated 
to take account of technical advances and experience in their application. 
 
The Secretary of State may also make regulations for the whole of the UK, with the 
consent of the Scottish Ministers in relation to Scotland, in respect of this provision. 

 
c. INSPIRE 

 
Part 4 of the Regulations, transfers to the Secretary of State and the Scottish Ministers 
the legislative functions of the Commission under Directive 2007/02/EC on the 
operation of national spatial data infrastructures using common standards that 
make spatial data easy to find, use and reuse.  
 
These legislative functions relate to rules for the implementation of the Directive.  Part 
4 confers on the “appropriate authority” broadly equivalent regulation-making powers 
to make provision in relation to:  

• metadata for spatial data sets and services; 

• interoperability and harmonisation of spatial data sets and services; 

• network services for spatial data sets and services; and 

• monitoring and reporting of infrastructures for spatial information. 
 
For regulations applying in relation to Scotland, the Scottish Ministers are the 
appropriate authority.  For regulations applying in relation to England, Wales or 
Northern Ireland, the Secretary of State is the appropriate authority.  However, if the 
Scottish Ministers consent, the Secretary of State may also exercise these powers to 
make regulations applying in relation to Scotland. 

 
d. Marine Environment 
 
Part 5 of the Regulations transfers legislative functions of the Commission under the 
Directive 2008/56/EC establishing a framework for community action in the field 
of marine environmental policy (Marine Strategy Framework Directive) to the 
Secretary of State.  
 
The Marine Strategy Framework Directive has already been transposed and 
implemented in the United Kingdom through the Marine Strategy Regulations 2010. 
However, the Commission has powers under the Marine Strategy Framework 
Directive to make legislation laying down criteria and methodological standards to be 
used by Member States and to adopt specifications and standardised methods for 
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monitoring and assessment of the marine strategy area. After exit, these roles of the 
Commission will need to be carried out in the UK, rather than at an EU level. New 
regulation-making powers therefore need to be established to ensure that the marine 
strategy programme continues to operate effectively.   
 
The Regulations inserts a new Part 6 into the Marine Strategy Regulations 2010 to 
transfer the Commission’s legislative functions to the Secretary of State, in the form of 
regulation-making powers.  When transposing the Marine Strategy Framework 
Directive in 2010, the four administrations agreed to a single transposition for the 
whole of the UK. The Marine Strategy Regulations 2010 therefore apply to the Scottish 
inshore region and the Scottish offshore region (as well as the rest of the UK’s inshore 
and offshore waters).  
 
The marine environment is a complex area of devolution. Marine planning, licensing, 
and conservation are legislatively devolved for the Scottish inshore region (0-12nm), 
but only executively devolved in Scottish offshore waters (12-200nm). The Marine 
Strategy Regulations 2010 therefore contain provisions that relate to both reserved 
and devolved matters.  
 
Although regulation-making powers are being given to the Secretary of State, there 
are two consent provisions to ensure that the devolution settlement is respected. First, 
the Secretary of State must seek the Scottish Ministers’ consent before making 
regulations in relation to Scotland or the Scottish inshore region. Second, the 
Secretary of State must seek the Scottish Ministers’ consent before making 
regulations that may affect or are likely to affect the exercise of a function of the 
Scottish Ministers. This means that consent must be sought if the proposed 
regulations would affect the exercise of the Scottish Ministers’ executively devolved 
competence in relation to the marine strategy. 
 
In addition to seeking consent from the devolved administrations, the new provisions 
require the Secretary of State to consult the devolved administrations and any other 
persons as appear to the Secretary of State to be interested in or affected by the 
making of the regulations, including the OSPAR Commission, before making 
regulations.  
 
Due to the complex devolution settlement described above, the Scottish Ministers’ 
consent to Part 5 of the Regulations is only required under the protocol in relation to 
the extent that the provisions apply to the Scottish inshore region (bearing in mind that 
the provisions apply without distinction to both the inshore and offshore regions).    
 
e. Water Quality 

 
Part 6 of the Regulations transfer legislative powers the Commission has to make 
technical amendments in respect of a number of Directives pertaining to the water 
environment and to water industry. These are the Water Framework Directive 
2000/60/EC, the Groundwater Directive 2006/118/EC, the Priority Substances 
Directive 2008/105/EC, the Bathing Water Directive 2006/7/EC and the Nitrates 
Directive 91/676/EEC, the Drinking Water Directive 1998/83/EC and the Urban 
Waste Water Treatment Directive 1991/271/EEC. 
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Part 6 transfers functions from the Commission to appropriate authorities. The 
appropriate authority in Scotland is the Scottish Ministers.  The Scottish Ministers can, 
therefore, make regulations in Scotland. The Secretary of State can also act as the 
appropriate authority in Scotland, if the Scottish Ministers’ consent is given, enabling 
regulations to be made for the whole of the UK, where appropriate.   
 
Chapter 2 of Part 6 deals with functions under the Water Framework Directive, and 
transfers legislative functions of the Commission to the appropriate authority, 
conferring the power to make regulations in relation to the following matters: the 
economic analysis to be carried out for each River Basin District; and the monitoring 
of water quality. 
 
Chapter 3 of Part 6 deals with functions under the Groundwater Directive, and 
transfers legislative functions of the Commission to the appropriate authority, 
conferring the power to make regulations regarding groundwater threshold values; the 
procedure for assessing groundwater chemical status; and upward trends in 
groundwater pollutants. 
 
Chapter 4 of Part 6 deals with functions under the Priority Substances Directive, 
and transfers legislative functions of the Commission to the appropriate authority, 
conferring the power to make regulations regarding the watch list of substances; and 
environmental quality standards for certain metals. 
 
Chapter 5 of Part 6 deals with functions under the Bathing Water Directive, and 
transfers legislative functions of the Commission to the appropriate authority, 
conferring the power to make regulations regarding public information to be provided; 
methods for analysis of microbiological samples; and the handling of samples. 
 
Chapter 6 of Part 6 deals with functions under the Drinking Water Directive, and 
transfers legislative functions of the Commission to the appropriate authority, 
conferring the power to make regulations in connection with the monitoring of drinking 
water. 
 
Chapter 7 of Part 6 deals with functions under the Urban Waste Water Treatment 
Directive, and transfers legislative functions of the appropriate authority, conferring 
the power to make regulations regarding the requirements of collecting systems, 
requirements for discharges from urban waste water treatment plants, and 
requirements for discharges of industrial waste water. 
 
Chapter 8 of Part 6 deals with functions under the Nitrates Directive, and transfers 
legislative functions of the Commission to the appropriate authority, conferring the 
power to make regulations regarding the criteria for identifying affected waters; the 
associated action programme; and methods of measurement for nitrate 
concentrations. 
 
f.  Sewage Sludge  
 
Chapter 9 of Part 6 deals with functions under Directive 86/278/EEC on the protection 
of the environment, and in particular of the soil, when sewage sludge is used in 
agriculture. Chapter 9 transfers legislative functions of the Commission to the 
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appropriate authority, conferring the power, where there has been scientific and 
technical progress, to: 

• update limit values of pollutants in sludge and in soil on which its use is 
considered; 

• make  provision about the analysis of sludge and soil; and  

• make provision about reference methods for sampling and analysis of soil and 
sludge. 

 
Chapter 10 of Part 6 contains a consultation requirement. Before making regulations 
under Part 6 (save for under the Drinking Water Directive power), the appropriate 
authority must consult with the appropriate agency for the relevant jurisdiction (SEPA 
for regulations applying in Scotland), and such other persons as considered 
appropriate. For the Drinking Water Directive power, the appropriate authority must 
consult with the appropriate regulator (for regulations applying in Scotland, the 
Drinking Water Quality Regulator for Scotland) and such other persons as considered 
appropriate.  
 
3. Why are these changes necessary? 
 
These changes are necessary to allow the continuation of the effective functioning of 
the legislation which implements the relevant Directives, so that legislative functions 
currently exercised by the Commission can continue to be exercised.  In each policy 
area, legislative functions are transferred to the authority who will exercise that 
function after EU exit.   
 
4. Scottish Government categorisation of significance of proposals 
 
Category B.  These Regulations are wholly concerned with the transfer of functions 
which previously rested with EU entities to the relevant authority within the UK.   
 
5. Impact on devolved areas 

  
The policy areas impacted by these Regulations engage a mix of reserved and 
devolved competence. Our primary objective in working with UK Government on these 
has amendments has been to ensure that Scottish Ministers can continue to effectively 
manage these policy areas and that the devolution settlement is respected.  Particular 
provisions of note are described further below. 
 
a. Air quality 
 
The functions in respect of the air quality Directives, with the exception of Directive 
2016/2284, are transferred to the appropriate authority, which is the Scottish Ministers 
for regulations in relation to Scotland.  If the Scottish Ministers consent, the Secretary 
of State may also exercise these powers to make regulations applying in relation to 
Scotland. The requirement of consent protects devolved interests.   
 
The functions in relation to Directive 2016/2284/EU on the reduction of national 
emissions of certain atmospheric pollutants are transferred to the Secretary of State.  
However, the consent of Scottish Ministers is required before regulations can be made 
in relation to Scotland, which protects our devolved interests. Although air quality is 
devolved, the powers transferred from Directive 2016/2284 relate to policies and other 



ECCLRC/S5/19/13/6 
Annexe A 

 

10 

procedures which are currently exercised on a joint UK basis for reasons of 
practicality, efficiency and ease of collaboration.  The intention is for this approach to 
continue and the UK Government cannot make any changes in relation to Scotland, 
without first obtaining the consent of the Scottish Ministers. 
 
b. Marine environment 

 
The marine environment is a complex area of devolution. Marine planning, licensing, 
and conservation are legislatively devolved for the Scottish inshore region (0-12nm), 
but only executively devolved in Scottish offshore waters (12-200nm). Part 5 of this 
instrument creates a new Part 6 in The Marine Strategy Regulations 2010, which 
applies on a UK-wide basis. The new Part 6 therefore contains provisions that relate 
to both reserved and devolved matters.  
 
The regulation-making powers have been transferred from the Commission to the 
Secretary of State to exercise on behalf of all administrations in order to continue the 
existing UK-wide approach to the marine strategy. This will ensure continuity and 
consistency of marine environmental monitoring and standards throughout UK waters. 
It will also ensure that the UK can continue to develop its marine strategy in 
coordination with other countries within the same marine region or sub region.    
 
The Scottish Government has liaised with the UK Government in order to ensure that 
the devolution settlement is respected. As explained above, the Secretary of State is 
required to consult with the Scottish Ministers before making regulations and also to 
seek their consent if the regulations may affect or are likely to affect the exercise of a 
function of the Scottish Ministers (notably executively devolved competence in relation 
to the Scottish offshore part of the marine strategy area) or if the regulations apply to 
the Scottish inshore region.  Scottish Ministers are satisfied that the UK Government’s 
proposals protect the existing marine strategy framework, allow for the continuation of 
existing cooperative framework and fully protect the devolution settlement.   
 
c. Water environment and water industry  
 
As explained above, for the legislative functions transferred under these Directives, 
the powers are conferred on the “appropriate authority”, which is the Scottish Ministers 
for any regulations applying in relation to Scotland; and the Secretary of State for 
regulations applying in England. But if the Scottish Ministers consent, the Secretary of 
State may also exercise these powers to make regulations applying in relation to 
Scotland. This protects devolved interests. 
 
The greatest area of discussion has been around determining the “appropriate 
authority” in the cross-border Solway Tweed River Basin District (RBD), as Defra 
wished to grant primacy to the Secretary of State. After discussion we have secured 
that the same approach outlined above should apply equally in the Solway Tweed 
RBD, so this means that Scottish Ministers can make regulations in the Scottish part 
of the RBD. This ensures devolved interests are protected. 
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6. Stakeholder engagement/consultation 
 
We have written to our stakeholders setting out the general approach we are taking to 
correcting deficiencies in environmental legislation and we are in regular contact with 
all our stakeholders regarding the move towards leaving the EU.  However, these 
measures are aimed solely at preserving the functioning of the law as it stands at 
present and, therefore, we have not undertaken any engagement, or any formal 
consultation, about these specific amendments. 
 
7. Any other impact assessments? 
 
On the basis that these amendments do not result in any policy changes, no impact 
assessment has been prepared. 
 
8. Summary of reasons for Scottish Ministers’ proposing to consent to UK 

Ministers legislation 
 
Scottish Ministers consider that consenting to the Regulations is the most effective 
and transparent way to make changes to address deficiencies which require a UK-
wide approach. Officials have worked with UK Government to ensure the drafting 
delivers for our interests and respects devolved competence in Scotland. 
 
9. Do the proposed changes adhere to the environment and animal 

principles? 
 
Yes. The guiding principles on the environment as set out in Articles 13 and 191(2) in 
Titles II and XX respectively of the Treaty on the Functioning of the European Union 
are relevant to these proposals.  The legislation implementing the relevant Directives 
is already in line with these principles, and as no policy changes are being introduced, 
it is considered that these transfers of functions are in adherence with these principles. 
 
10. Are there governance issues in relation to this proposal, and how will 

these be regulated and monitored post-withdrawal? 
 
Scottish Ministers are consulting on the governance gaps that will be created once the 
UK leaves the EU, with a view to bringing proposals back to the Scottish Parliament 
on environmental governance arrangements once the future relationship is clear.    
 
We have engaged in framework discussions in some of the policy areas covered by 
these Regulations with other UK administrations and the relevant regulators. These 
framework discussions are progressing.  Scottish Ministers’ position is that these 
arrangements should be based on staying closely aligned with the existing EU regimes 
and maintaining existing standards of protection for health and the environment. 
 
11. Intended UK laying date  
 
7 May 2019 
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12. Does the Scottish Parliament have 28 days to scrutinise Scottish 
Ministers’ proposal to consent? 

 
Yes. The Regulations are subject to affirmative procedure and will be laid on 7 May 
2019 in draft.  The Chancellor of the Duchy of Lancaster Minister for the Cabinet Office 
has given an undertaking that the UK Government will not schedule debates for 
affirmative SIs until the Scottish Parliament has given a view on the notification under 
the protocol. We would welcome a view from the committee as soon as possible,  
however the Scottish Parliament will have 28 days for consideration if needed under 
the agreed protocol to consider the proposal to consent to the Regulations.   

 
13. Information about any time dependency associated with the proposal 
 
Defra have assessed that none of the provisions in the Regulations are critical for EU 
exit, which is why the Regulations will be laid (as at the time of writing) after exit.  
Scottish Government agrees with this assessment.   
 
After exit, the law as it currently stands in these areas will continue to function as the 
domestic legislation which transposed the EU Directives will be preserved under the 
EU (Withdrawal) Act 2018.  Provisions which currently enable the EU Commission to 
make alterations to technical details, will be temporarily lost until such time as the 
provisions come into force.  This is because the powers in Directives for the 
Commission to make such changes are not currently incorporated into domestic law.  
Whilst technical changes such as these are necessary from time to time, officials have 
assessed that the powers are not crucial to have in place for exit, in a no deal scenario.   
 
14. Any significant financial implications 
 
There are no financial implications associated with the proposals. 
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Letter from the Cabinet Secretary, 24 April 2019 

The Environment (Legislative Functions from Directives) (EU Exit) Regulations 
2019 
 
Thank you for your letter of 8 April on the above-named Regulations.  Your letter posed 
a number of questions on a variety of areas and responses are provided below.  For 
ease of reference, the answers are provided alongside the text of the relevant question 
from the Committee. 
 
General  
 
Have stakeholders raised any concerns with Scottish Government about this SI (e.g. 
Scottish stakeholders that may have viewed the SI via the Defra reading room)?  If so, 
what are they?  
 
Stakeholders have not raised any concerns about the Regulations with the Scottish 
Government.  
 
Air quality  
 
The UK Government does not hold a good record of compliance with EU air quality 
standards and is currently failing to comply with the Ambient Air Quality Directive.  Has 
the Scottish Government considered any risks of pursuing a UK-wide approach with 
relation to retained law in this area, including the risk that the UK Government will not 
maintain or keep pace with EU air quality standards in the interim before a decision is 
taken about how this devolved policy area will be managed longer term? 
 
The functions in respect of the air quality directives, with the exception of Directive 
2016/2284/EU, are transferred to the Scottish Ministers in relation to Scotland.  Any 
regulations made in relation to Directive 2016/2284/EU would require the consent of 
the Scottish Ministers in relation to Scotland and the Secretary of State must have 
regard to any request made by the Scottish Ministers when making regulations.  
Furthermore, the powers transferred under these Regulations are limited and, 
primarily, enable regulations to be made to update domestic regulations in light of 
technical and scientific progress.  The Regulations provide that the appropriate 
authorities cannot make any changes to air quality standards.    
 
There is already a long-standing domestic approach to managing air quality through 
the Local Air Quality Management (LAQM) system, established under the Environment 
Act 1995.  Through regulations made under the 1995 Act, the Scottish Ministers have 
set air quality objectives for several air pollutants of concern to human health.  In some 
cases these are more stringent than the rest of the UK.  For example, in 2016 Scotland 
became the first country in Europe to incorporate the World Health Organisation 
guideline for fine particulate matter known as PM 2.5 in domestic legislation.    
 
Page 2 of the notification says that “Part 2 of the Regulations also contains a 
consultation requirement” which applies to regulations in exercise of the functions 
transferred.  Does this consultation requirement apply to all of the new powers set out 
for air quality?  
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The consultation requirement provides that a consultation must be undertaken before 
any regulations are made under Part 2 (Air quality) of the Regulations. 
 

The consultation requirement does not appear to specify that the appropriate 
environmental agency must be consulted – is this the case and is the Scottish 
Government satisfied with that?  

 

The consultation requirement provides that the Secretary of State or the appropriate 
authority must consult with such bodies or persons as appear to them to be 
representative of the interests likely to be substantially affected by the regulations and 
such other persons as considered appropriate.  The Scottish Government is satisfied 
that this definition adequately captures SEPA. 
 
What expert structures (e.g. technical committees) currently support decision-making 
around updating these air quality directives and has the Government considered how 
these would be replicated in the event of this Regulation coming into force?  
 
There are already expert structures in place at UK level which provide technical advice 
on changes to both EU and international law, for example in relation to the UN 
Convention on Long-Range Transboundary Air Pollution.  The intention is that these 
arrangements will continue. 
 
Environmental noise  
 
Does the SI include a consultation requirement when Regulations are introduced 
under the transferred power?  
 
There is no legal requirement to consult when regulations are introduced.  However, 
officials would continue to work closely with SEPA to ensure they are aware of 
changes in advance so delivery can be undertaken appropriately.  As stated in the 
notification, the transferred power is limited in scope and only applies to certain 
technical elements of the regulations (such as assessment methods for noise 
indicators), and only to updates to those elements which are considered appropriate 
as a result of scientific or technical progress. 
 
Marine environment  
 
What process will be followed in revising specifications and standardised methods for 
monitoring and assessment of the marine strategy area?  

 
The new provisions require the Secretary of State to consult the devolved 
administrations and any other persons as appear to them to be interested in or affected 
by the making of the regulations, including the OSPAR Commission.  An existing 
forum, the UK Marine Strategy Policy Steering Group, is in place to enable continued 
cooperation on the Marine Strategy between the UK administrations.  Changes will be 
based on scientific information, including from relevant advisors (see below), and 
engagement with relevant stakeholders.  
 
Is there a requirement to consult, and have regard to the advice of nature conservation 
bodies including JNCC?  
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Advice will be sought as required from the relevant UK Marine Monitoring and 
Assessment Strategy (UKMMAS) expert groups, for example the Healthy and 
Biologically Diverse Seas Evidence Group (HBDSEG).  The UKMMAS expert groups 
include the SNCBs, JNCC, other relevant agencies and academic institutions.   
 
Water quality  
 
Does the SI include a consultation requirement where regulations are introduced 
under the powers transferred under this section? 
 
The Regulations do include a consultation requirement.  As set out in the notification, 
this is contained in Chapter 10 of Part 6.  Before making regulations under Part 6 (save 
for under the Drinking Water Directive power), the appropriate authority must consult 
with the appropriate agency for the relevant jurisdiction (SEPA for regulations applying 
in Scotland), and such other persons as considered appropriate.  For the Drinking 
Water Directive power, the appropriate authority must consult with the appropriate 
regulator (for regulations applying in Scotland, the Drinking Water Quality Regulator 
for Scotland) and such other persons as considered appropriate.  
 
What expert structures (e.g. technical committees) currently support decision-making 
around updating these water quality directives and has the Government considered 
how these would be replicated in the event of this Regulation coming into force?  
 
The Water Framework Directive and its associated environmental Directives are 
supported in the EU by a formal structure of expert groups.  This structure provides a 
useful forum for the exchange of scientific knowledge.  A UK Technical Advisory Group 
is also in place to support the scientific aspects of these Directives and it is envisaged 
that will continue to function after EU Exit.   
 
The Drinking Water Directive is similarly assisted by a Commission Expert Group.  This 
includes observers from trade and business associations, food and public health 
bodies and the World Health Organisation.  Decisions have not been taken at this 
stage as to whether it would be necessary to set up a successor structures at UK or 
Devolved Administration level.   
 
It is unclear whether or to what extent the existing interaction with other European 
experts may continue outwith the current formal arrangements.  However, in any exit 
scenario, we will continue to follow developments at European level in order to help 
inform the future shape of our water quality legislation. 
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CHEMICALS - NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 
The REACH etc. (Amendment etc.) (Amendment) (EU Exit) Regulations 2019  
 
1. Name of instrument: 
 
The REACH etc. (Amendment etc.) (Amendment) (EU Exit) Regulations 2019 (the 
new amending regulations) make adjustments to the REACH etc. (Amendment etc.) 
(EU Exit) Regulations 2019 (the original amending regulations).  
 
The Scottish Parliament agreed with Scottish Ministers’ intention to consent to the 
original amending regulations on 19 December 2018 and the SI was subsequently laid 
at Westminster on 5 February. This notification should be read together with the 
previous notification on the original amending regulations which was issued to the 
Scottish Parliament Environment Climate Change and Land Reform Committee on 27 
November 2018. 
 
2. Explanation of law that the proposals amend and summary of the proposals 
 
Controls on the use of chemicals in the EU are set out in Council Regulation (EC) 
1907/2006, which provides for the registration, evaluation, authorisation and restriction 
of chemicals (the EU REACH Regulation). The EU REACH Regulation will be retained 
EU law after EU Exit.  
 
In its consideration of the notification on the original amending regulations SI, the 
Environment, Climate Change and Land Reform Committee gathered evidence which 
suggested the SI posed significant challenges for industry to ensure the continued 
supply and use of chemicals in compliance with the current standards. Similar 
concerns were raised during the consideration of the REACH SI at Westminster and 
the timescales for the submission of data packages have already been amended. The 
committee was notified of this change on 7 February 2019.  Industry have identified 
two issues with the proposals in the original amending regulations, which may create 
risk for existing chemical supply chains involving importation of chemicals to the UK.   
 
Both issues concern Only Representatives (OR) under the REACH regime.  An OR in 
the EU REACH Regulation is natural or legal person established within the EU, who 
is appointed by a natural or legal person established outside of the EU, to fulfil 
obligations under EU REACH of the non-EU based entity. The OR appointment is 
subject to mutual agreement of both parties. The proposed amendments simplify how 
substances imported into the UK transition into the new UK system.  
 
These issues are explained below in hypothetical scenarios, the countries used are 
purely for illustrative purposes.   
 
Issue 1 
 
Issue: A UK company imports a chemical directly from the US but the chemical was 
covered by an EU REACH registration belonging to a German OR.  Before exit, the 
UK company could rely on the registration held by the German OR, which registered 
the chemical for the whole of the EU, and did not require their own REACH registration.  
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After exit, the UK company will become the first point of entry for the chemical into the 
UK.  
  
Industry have identified that the transitional provisions, as previously drafted, apply to 
importers importing directly from the EU but do not apply to chemicals imported from 
outside the EEA, which were registered in EU REACH by an EU based OR.  Instead 
of using the transitional arrangements under UK REACH of supplying the initial data 
package within 180 days following by full registration within 2 years, the UK company 
would have had to apply for registration in UK REACH immediately, causing a risk of 
immediate disruption to supply chains. Regardless of whether the transitional or full 
process is used, there would have been substantial administrative and financial costs 
involved.           
  
The proposed change under the new amending regulations is to allow the UK 
company to use the transitional arrangements within UK REACH for imports of any 
chemical as long as it is registered under EU REACH at the point of exit, regardless 
of where it comes from. Our assessment is that this maintains high standards of 
protection for human health and the environment as the substance already has a 
registration under EU REACH and will transition into the UK system in an appropriate 
timescale. 
 
Issue 2 
 
Issue: Only downstream users and distributors can make use of the transitional 
arrangements under UK REACH of supplying the initial data package within 180 days 
following by full registration within 2 years.  However, UK-based ORs cannot, so a 
French manufacturer would not have been able to ask a UK-based OR to make use 
of the transitional arrangements within UK REACH.   
             
The requirement to provide an initial notification to the HSE during the first 180 days 
would fall to the UK importer of the chemical.  The UK importer would have been a 
downstream user under EU REACH and would have relied on EU REACH 
registrations higher up the chemical supply chain. The requirement to provide the initial 
notification may be a challenge for some companies, who were formerly downstream 
users, particularly SMEs.  Even if the UK company has the capability and capacity to 
do so, the French company may only be willing to share information with their 
appointed OR on the grounds of commercial sensitivity. 
  
The proposed change in the new amending regulations is to allow the UK-based OR 
to submit notifications to HSE on behalf of the French company, which other UK 
companies could reference in order to maintain supply chains. Our assessment is that 
this approach maintains high standards of protection for human health and the 
environment as the substance will still have to be notified by the OR and downstream 
users will still have to identify themselves as such. 
 
3. Why are these changes necessary? 
 
Not addressing the first issue could create an interruption in supply while the UK 
company applied for a new registration in UK REACH, despite the fact that the 
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chemical was formerly covered by a valid EU REACH registration held by the EU 
based OR.   
 
Not addressing the second issue could significantly disrupt supply chains. The 
proposals allow UK-based entities to perform the OR role on behalf of EU based 
companies which would allow other UK users to continue using the substance.  
 
4. Scottish Government categorisation of significance of proposals 
 
Category A. The overall intention of the approach taken by the UK Government in 
drafting the original amending regulations was to replicate the existing EU regime 
within the UK and to avoid introducing any substantive policy changes. There has been 
a clear and consistent desire to ensure that existing mechanisms are adapted in the 
simplest and most practical form in order to ensure as smooth as possible a 
continuation of the current chemicals regulatory regime. The amendments made by 
the new amending regulations are consistent with this approach, and are aimed at 
smoothing the transition rather than changing any of the objectives of the new regime. 
 
5. Impact on Devolved Area 
 
Chemicals policy, including in relation to REACH, engages a complex mixture of 
reserved and devolved competence.  Environmental protection, waste management 
and public health are devolved while product standards, animal testing as well as 
health and safety at work are reserved.  
 
There are no significant impacts on devolved competence envisaged as a result of the 
new amending regulations.    
 
6. Stakeholder engagement/consultation 
 
Last year, Defra carried out stakeholder engagement in respect of the new UK REACH 
regime, as set out in the notification for the original amending regulations.  The issues 
being addressed by the new amending regulations were identified as part of Defra’s 
discussions with stakeholders on the new regime, particularly the Chemical Industries 
Association. 
 
We have continued to engage with stakeholders to set out the general approach we 
are taking to correcting deficiencies in environmental legislation. However, these 
measures are aimed solely at translating the existing EU regime into a domestic UK 
context and we have not undertaken any focussed engagement on this basis. 
 
7. Any other impact assessments 
 
On the basis that the proposals transfer existing policy into a domestic context and do 
not constitute a policy change, no impact assessment has been prepared. These 
specific measures are aimed at easing the transition for business. 
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8. Summary of reasons for Scottish Ministers proposing to consent to UK 
Ministers legislating 

 
This instrument addresses two issues identified in the UK REACH regime. The existing 
REACH provisions operate at EU level and the supporting domestic provisions were 
made at the UK level to reflect overlapping reserved and devolved responsibilities. In 
light of this, and the UK-wide nature of the proposed regime, it is most effective to 
make the changes to address deficiencies at UK level. Officials have worked with 
Defra to ensure the drafting delivers for our interests and respects devolved 
competence in Scotland.   
 
9. Have Scottish Ministers had regard to the guiding principles on animal 

welfare and the environment? 
 
Yes. The guiding principles on the environment as set out in Articles 13 and 191(2) in 
Titles II and XX respectively of the Treaty on the Functioning of the European Union 
are relevant to these proposals. The existing EU REACH regulation and the domestic 
legislation relating to it are already in line with these principles, and it is considered 
that these amendments are in adherence with these principles. 
 
10. Are there governance issues in relation to this proposal, and how will these 

be regulated and monitored post-withdrawal? 
 
Scottish Ministers are consulting on the governance gaps that will be created once the 
UK leaves the EU, with a view to bringing proposals back to the Scottish Parliament 
on environmental governance arrangements once the future relationship is clear.    
 
We remain engaged in framework discussions with all the administrations of the UK 
and the relevant regulators specifically looking at the regulation of chemicals and 
pesticides in the UK outside of the EU and its existing regimes.  
 
The Scottish Government’s position remains that future arrangements should be 
based on staying closely aligned with the EU chemicals regulatory regime and 
maintaining existing standards of protection for human health and the environment. 
 
11. Intended UK laying date 
 
Defra currently propose to make The REACH etc. (Amendment etc.) (Amendment) 
(EU Exit) Regulations 2019 under the negative procedure and to lay the SI for sifting 
on 2 April.  However, it is possible that the sifting committee may recommend the SI 
is made under the affirmative procedure.  In this event, and in order to ensure the SI 
is in place before a potential no deal EU Exit, Defra may lay the SI under the urgent 
made affirmative procedure as set out in Schedule 7, Part 1, paragraph 5 of the 
European Union (Withdrawal) Act 2018. 
 
Unfortunately, we are unable to be more certain about the timing and procedure of this 
SI but an update will be provided to the Committee should there be a change in the 
planned laying date or procedure.  Despite this uncertainty, it is anticipated that the 
content of the notification will remain unchanged. 
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12. Does the Scottish Parliament have 28 days to scrutinise? 
 
The Regulations are considered to be critical to have in place for Exit Day to ensure 
the smooth operability of the UK REACH regime.  The Scottish Government was only 
informed about the proposed amendments, and the necessity of them being in place 
for Exit Day, on 28 March.  
 
To date we have been working with Defra on the basis that no negative EU Exit SIs 
would proceed to be made, until after they have been through the consent process 
agreed with the Scottish Parliament.  However, in this instance due to the urgency of 
the Regulations and the limited time available before a potential no deal EU Exit, the 
Scottish Parliament will not have 28 days to scrutinise this proposal before the SI is 
made. 
 
13. Information about any time dependency associated with the proposal? 
 
These Regulations should be in force on Exit Day in the event of a no deal scenario 
to ensure that the chemical supply chain continues uninterrupted and that business 
have certainty about their obligations in the event of a no deal exit. 
 
14. Any significant financial implication? 
 
There are no significant financial implications for the Scottish Government associated 
with these proposals. 
 
As set out in the notification on the original amending regulations, there is likely to be 
increased costs for stakeholders who have to re-register a substance in the UK 
REACH regime, having already met the associated costs in EU REACH. 
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